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MINUTES

North Dakota State Water Commission
Bismarck, North Dakota

September 28, 1983

The North Dakota State Water
Commission held a special meeting in the Lower Level Conference Room of the
State Office Building, Bismarck, North Dakota, on September 28, 1983, for
the purpose of continuing the discussion of the location of the Southwest
Pipeline Project intake and pipeline facilities. Governor-Chairman, Allen
I. Olson, called the meeting to order at 11:00 a.m., and requested
Secretary, Vernon Fahy, to present the agenda.

MEMBERS PRESENT:
ATTen T1.70Tson, Governor-Chairman
Kent Jones, Commissioner, Department of Agriculture, Bismarck
Florenz Bjornson, Member from West Fargo
Ray Hutton, Member from Oslo, Minnesota
Alvin Kramer, Member from Minot
Guy Larson, Member from Bismarck
Henry Schank, Member from Dickinson
Vernon Fahy, State Engineer and Secretary, North Dakota
State Water Commission, Bismarck

MEMBERS ABSENT:
Garvin Jacobson, Member from Alexander
Bernard Vculek, Member from Crete

OTHERS PRESENT:
ate Water Commission Staff
Approximately 25 persons interested in agenda items

The attendance register is on file in the State Water Commission offices
(filed with official minutes).

The proceedings of the meeting were recorded to assist in compilation of
the minutes.

CONTINUED DISCUSSION OF Governor Olson explained that the
LOCATIUN OF INTAKE AND purpose of this special meeting of
PIPELINE FACILITIES FOR the State Water Commission has been
SOUTHWEST PIPELINE PROJECT called to continue the discussions,
(SWC Project No. 1736) and make a decision, on the

Tocation of the qintake structure
and pipeline facilities for the Southwest Pipeline Project.



63

Secretary Fahy stated that at the
Commission's September 20, 1983 meeting, the State Engineer was delegated
the authority and the directive to make a decision on the proposal to
locate the intake structure and pipeline on the Fort Berthold Indian
Reservation. The State Engineer's decision would be determined following
a meeting on September 23, 1983 in Washington, DC between the U.S.
Department of the Interior and the Three Affiliated Tribes, and State Water
Commission representatives participating in the meeting in a facilitating
capacity. The following three conditions were to be discussed at this
meeting and had to be met in order for the State Water Commission to even
consider locating the intake structure for the project within the exterior
boundaries of the Reservation: 1) an agreement executed among the Three
Affiliated Tribes, - the State of North Dakota, and the United States
Vepartment of the Interior, that would include an agreement by the Three
Affiliated Tribes not to exercise any authority or power over the Southwest
Pipeline Project, .relating to water rights, fees and taxes, and other
issues, to ensure that the total control of the Southwest Pipeline Project
would be under the State Water Commission and would be designed to protect
the stability and dependability of the project; 2) an Opinion from the
Solicitor of the Department of the Interior, Solicitor William Coldiron,
stating that the agreement is valid and does not violate the trust
responsibilities of the Secretary of the Interior; and 3) a Solicitor's
Opinion on the legality of the right-of-way conveyance process and
authority for those conveyances for the Southwest Pipeline Project.

The State Engineer was further
directed by the Commission that if the three conditions as specifically
stated were 1in any way amended as a result of the September 23, 1983
meeting in Washington, - DC, that he may request, through dits Chairman,
calling a special State Water Commission meeting.

Secretary Fahy indicated that the
meeting was held in Washington, DC on September 23, 1983, and Michael Dwyer
and Ronald Hodge, Attorneys, represented the State Water Commission at the
meeting. Based on discussions with Mr. Dwyer and Mr. Hodge following the
meeting, Secretary Fahy said a number of amendments to the conditions have
surfaced, and as a matter of fact, are out of the realm of engineering
considerations at this time and the matter becomes a legal and financial
problem.  For this reason, Secretary Fahy felt that the State Water
Commission should be a part of the final decision, and thus warranted the
necessity for a special meeting.

. Mr. Joe Cichy, Assistant Attorney
General for the State Water Commission, presented the attached memorandum
to provide information to the Commission members to assist in making their
decision. Memo is attached hereto as APPENDIX "A".

In conclusion, Mr. Cichy indicated
that the State Water Commission had established certain conditions that
were to be met prior to the consummation of an agreement between the Three
Affiliated Tribes, the United States Department of the Interior, and the
State of North Dakota. He said the agreement had to be legally enforceable
against the United States as well as the Tribes - it is not enforceable
against the United States. The Tribes also had to relinquish its
regulatory authority, and it appears that it cannot do that for a period of
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time sufficient to protect the State's interests. Mr. Cichy said that "if
the State's interests in the project are not protected, the project cannot
engender any investor confidence. Therefore, based on the fact that the
State Water Commission does not have the assurances it needed to protect
the State's interest and that the marketability of bonds, under these
conditions, may be impossible, it is my recommendation that no portion of
the Southwest Pipeline Project be constructed within the exterior
boundaries of the Fort Berthold Indian Reservation."

Commissioner Larson questioned if
the State Water Commission could provide the legal enforcement of the
contract if the Tribes wanted to be a part of the pipeline and the service
of the pipeline even though the State does not enter into the proposed
agreement to locate the intake structure and pipeline on the reservation.

Secretary Fahy responded that -in
discussions some time ago with the Tribe's attorney and hydrologic
engineer, they indicated they were not interested in utilizing the pipeline
for water service, but they were only interested in the improvement of the
finances on the Reservation. Secretary Fahy said, however, it has always
been the plan and it has been clearly stated to the Tribes that we will
include, and have included in the capacity of the pipeline, sufficient
water to provide for the needs on the southern segment of the Reservation
within reasonable growth demands.

Relative to Commissioner Larson's
concern of contractual enforcement, Mike Dwyer responded that if the Tribes
decided they wanted to receive water service from the pipeline, the State
would enter into a water service contract with the Tribes similar to the
contracts that were entered into by the cities for this type of service.

Ms. Alyce Spotted Bear, Tribal
Chairman for the Three Affiliated Tribes, stated that the necessary
assurances have been received relative to the three conditions. She
pointed out to the Commission members the fact there are already two
existing oil and gas pipelines on the Reservation and that the pipelines
have been in existence for more than 25 years with no problems.

Mr. Ray Cross, Attorney for the
Three Affiliated Tribes, reiterated that at the September 20, 1983
Commission meeting, the Commission asked the Tribes to work with the United
States Government to meet the following three conditions: 1) an agreement
executed by the Three Affiliated Tribes, the U.S. Department of the
Interior, and the State of North Dakota; 2) a Solicitor's Opinion from the
Department of the Interior stating that the agreement was valid and does
not violate the trust responsibilities of the Secretary of the Interior;
and 3) a Solicitor's Opinion on the legality of the right-of-way conveyance
process and authority for those conveyances for the Southwest Pipeline
Project.

Mr. Cross said that a meeting was
held on September 23, 1983 with representatives from the policy side of the
U.S. Department of the Interior, the Assistant Secretary for Indian
Affairs, and also with an assistant Solicitor. Mr. Cross referred to a
letter to Governor Olson, dated September 23, 1983, signed by Mr. William
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H. Coldiron, Solicitor, addressing the three conditions. The letter is
attached hereto as APPENDIX "B". Mr. Cross referred specifically to the
section of the letter which states: "The Assistant Secretary's authority
has been further delegated to the various Bureau of Indian Affairs field
offices. I am advised, however, that because of the size and importance of
the Southwest Pipeline Project to both the State of North Dakota and the
Three Affiliated Tribes, both parties have requested that the contract be
approved in Washington by the| Office of the Assistant Secretary. The
Assistant Secretary and Deputy Assistant Secretary -- Indian Affairs
clearly have the authority to approve the contract in question, and such
approval will render the contract binding on the two parties. Further, the
contract specifically waives the Tribes’ sovereign immunity from suit for
the purpose of enforcing the agreement. We believe such waiver is
effective under existing law, Merrion v. Jicarilla Tribe, 617 F.2d 537
(10th Cir. 1980) affirmed, 455 U.5. T30 (T982) and wilT make the tribe
amenable to suit in order for the State to seek specific enforcement or
damages under the contract."

Mr. Ronald Hodge stated that the
Solicitor's Opinion does 1in fact direct itself to an approval of this
agreement between the Three Affiliated Tribes and the State of North Dakota
to be entered into. The problem the attorneys see legally is that the
trustee in its official statutory capacity as trustee is not binding
himself in any way to this agreement. Mr. Hodge also said that the trustee
would have the right 1in “the future to come back and challenge the
authenticity, or the legality of this agreement as trustee. With that,
Mr. Hodge said it is very difficult to tell the Bond Counsel or to tell the
people involved in the financing of this project, that this is a clear
unequivocal legally binding agreement because as long as the trustee has
that capability, it is the legal opinion that we do not have a total
agreement.

Mr. Duane Breitling, representing
the Bond Counsel, indicated that there is absolutely no question that Bond
Counsel, and even more so the underwriters, are required to approach
projects of this nature, or of any significant nature, very conservatively.
He noted that the testimony heard today are opinions from two different
points of view expressed rather eloquently and are the types of opinions
and the types of situations that generate lawsuits. He said we cannot Tive
with and maintain integrity with the bond issue with those types of
differences of opinion and are the very things that have to be avoided.

Mr. Breitling stressed that it is
absolutely essential that the three basic criteria be met so that Bond
Counsel has an appropriate foundation on which to build this project. The
fact that the United States Government, through the Department of the
Interior, has indicated either they have no authority to, or that they have
an unwillingness to bind themselves as the trustee rather than simply lend
their stamp of approval through a proposed contract between the Tribes and
the State is a serious issue which cannot be avoided.

In addition to this, Mr. Breitling
said there are other items within the contract which cause some concerns.
There is an indication that two of the areas in which ordinances can be
adopted would be precluded from being adopted; however, as far as other
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ordinances are concerned it could cause problems in the future for projects
of this nature. He noted that the Solicitor's Opinion did not address
them. The contract says simply that the Department of the Interior won't
allow that to happen without their approval. It doesn't say they won't
approve something inconsistent with the terms of the contract.

Mr. Breitling said the Solicitor's
Upinion in this case is very similar to an Attorney General's Opinion, and
history in North bakota has proven itself that several court decisions are
inconsistent with prior written Attorney General's Opinions. He sa&id that
very same problem exists here - we are in Jeopardy to a subsequent judicial
determination inconsistent with that opinion and the opinion does not
provide the necessary assurances that Bond Counsel feels are absolutely
essential for the foundation for this project,

Secretary Fahy indicated that the
necessary field work is already several weeks behind schedule, and that a
decision must be made at this meeting relative to the location of the
intake structure and pipeline so that a Notice to Proceed can be issued to
the engineers to begin their field work no later than September 29, 1983.

Mr. Ray Cross indicated several
times throughout the discussion that the Tribes feel the necessary
assurances have been met as required by the State Water Commission to
consider locating the intake structure and pipeline on the Indian
Reservation. Mr. Cross went on record stating they have the participation
of the United States as trustee which is evidenced by the signature of the
Acting Assistant Secretary for Indian Affairs. Also, they have the legal
opinion saying that the contract is binding. - Mr. Cross indicated that
basically what he is hearing from the State Water Commission lawyers and
Bond Counsel is that they have fears that if this would end up in court
that some sections would not be enforceable. He requested to be informed
what other assurances the State wants from the Tribes.

Governor 01son specifically
indicated that the State is not suggesting that the Tribes have not done
everything in their power to make this agreement work, but what is lacking
is the trustee's participation. He said the State is very appreciative of
everything the Tribes have done, but it is essential that a decision, based
on the Bond Counsel and the attorneys advice must be made today in order to
keep the project on schedule and to allow the engineers to get their
essential field work completed before freeze up. He said if an alternate
location for the intake structure and pipeline is selected, it will be with
great reluctance because of the construction costs savings that could be
involved by locating the intake and pipeline over the tribal land.

In discussion of financing for the
project, Governor Olson asked the Tribes that if they are so confident can
they guarantee this agreement is sufficient to meet the conditions
established by the State and would the Tribes be willing to stand ready to
indemnify the State of North Dakota from any loss that would occur if the
bonds cannot be marketed for the project because this agreement is
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insufficent? He said if the Tribes could provide these assurances in some
binding form that the Tribes would share with the State of North Dakota any
financial risk as we move forward, he felt the Commission would be willing
to consider this.

Mr. Cross indicated that he would
have to confer with the Tribal Chairman, but noted he felt this condition
would not be realistic, and furthermore, it had not been a condition of
previous negotiations.

Secretary Fahy noted that he has
received calls from Tribal Council members and from the Office of the Fort
Berthold Landowners Association expressing objections to locating the
intake structure and pipeline facilities on the Indian Reservation.

It was moved by Commission Schank and
seconded by Commissioner Bjornson

that the State Water Commission approve
engineering of the final design with the
Renner Bay area as the location for the
intake structure for the Southwest
Pipeline Project.

In discussion of the motion,
Commissioner Kramer suggested, and was concurred to by the Commission
members, that the Commission will act accordingly if a response is received
from the Tribes relative to sharing a financial risk with the State.

A1l members voted aye on the motion;
motion declared unanimously passed.

RED RIVER VALLEY At the Commission's May 19, 1983
INTERNATIONAL WATER meeting, a presentation was made by
SUMMIT CONFERENCE Mr. David Harrison relative to a

Red River Valley International Con-
ference which 1s scheduled for December 8 and 9, 1983 in Grand Forks.
Commissioner Hutton briefly discussed specifics of the Conference, and
noted that Mr. Harrison has been working with Mayors in the Red Rjver
Valley to set up the Conference which he hopes will ultimately Tead to a
change in the way River Basin Commissions are managed.

The State Water Commission directed
the State Engineer and staff to participate in the Conference to provide
information and technical <involvement only on the agency's current
activities.

It was moved by Commissioner Kramer,
seconded by Commissioner Hutton, and
unanimously carried, that the meeting

ATTEST: adjourn at 12:00 noon.
££L17gﬁgiéé£? ¢%%%gé%é%%? t?'i%:éégloﬂbq__
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Tson
State Engineér and Secretary Governor-Chairman

September 28, 1983



NORTH DAKOTA STATE WATER COMMISSION
REGISTER

—_ ATTENDANCE AT Qgé_éﬁtz_,\ﬂd.@u @W@Lﬁ_
Tl 200831t i manch), 0%

PROJECT NO.

Who do you Represent?
(0r Occupution)

-.'! (P4 L;;"/s')'ga‘,'@ g Z‘iﬁéﬂﬁQL 5:(P/e|ﬁ(£‘(¢z V4 &222
Loy Klopprolls [Risark Suc |
Ldﬁlf_zn.ulﬁm Bismar K Swc

Your Name Your Address

JeFEKLEW A .
' B.L. 4.
7")’/‘@ Lo v Mow: 7/vwn L. Becklald 'chwcf
B Suepr.
— LEJ BLO&I‘J&F JRJ M-«JTB“_“\) FT4£§LT4¢£ /431;9\-"'&-

RirSclid T | NewTocn Tuve AT cton Tork -

D—erdn /y@'}"-”” ./519}’7 4_;1:15 q,A L-e.-y/ 79z
%/aro/e/ J. [7o2q Gos 2 are K /U o . Loce/ 4G
M Heds ] Mg T (0.0F, Loical¥y

< r,?/<)‘nnk¢’\_ ) ' Co i
o] Mt Toomed 7‘/47‘%@%
W?ﬁ%ﬂ(m/ W ND. ﬁwﬁq@‘/

"h%:@.gum B e

SWC Form No. 83

(500/6-80)



DATE Seg‘r—. 24 153

NORTH DAKOTA STATE WATER COMMISSION

REGISTER

aTTENDANCE AT S (J C A/[eanﬂ?

PLACE

PROJECT NO.

Your Name

. Your Address

Who do you Represent?
(Or Occupation)

Do L g

‘2Zéer+ EﬂI@rvlﬂ?

Zzljﬂ;d [ <4 ¢

| STATE (e/hrek Lommisizon)

" »

"

Fmes @ﬁﬁvd

Lorcnarcl

4/44 0/25 r;mseﬁ
Eruce £ Mclollom

Wb Gome vlosn Derr

| Bisonzeck

S?‘ﬂ‘;é Méév C;aﬂ:SQ r077

Bartlettinlest [Bogle Enginsering

~ u(wf ﬁé(’ / )[ AU('

Ctuwstad Low Fou

Mﬂ/@mz

Wt /‘24?{,% )
Resmi e

Ftdoti |

A‘Jfoca'hzh-/ ?’! 38

T Pt
b Wsa

£
L st Ll

N -Y0e A

Ot

S A &

v 4

O PL

L [t
AL Lyl

SWC Form No. 83

(500/6-80)



68

‘ ’ NOI’ l- h DOL(OTO STC”@ APPENDIX "A"

Oter Commission

GOVERNOR ALLEN |. OLSON

CHAIRMAN

VERNON FAHY
SECRETARY & STATE ENGINEER

MEMO TO: Vern Fahy, State Engineer

FROM: Joseph J. Cichy, Assistant Attorney General
RE: Indian Intake Agreement - SWC Project #1736
DATE: September 27, 1983

Ihismrnoutlinesthelegalflawsthathavesurfacedinanattarpt
tonegotiateanagreamttolocatethemintakewittﬁnﬂg ior
boundaries of the Fort Berthold Indian reservation. The final draft
agreement, whichwasdeveltpedlast!‘ri.dayinmshingtm, D.C., is
attached for your information. This final draft, put together by Tribal
representatives, representatives of the Solicitor and Indian Affairs
officesofﬂ'enepartnmtoflnterior,arﬂstaterepresmtativesisas
farastheDeparurentofInteriorwillgocmcenﬁngthisag:mt.
Regardlessofvmatbbxﬁamkotaardthe'mreeTribasdesimtodo,the
thmchﬂleDeparmentiswiuingorcapableofbecmjngimolved
in this matter is encampassed in the final draft. _

Sevexalrevisimsweremadetotheagreenmtttmtwaspresentedm
you on September 20th. These changes affect the long-term stability and
enforceability of the contract. The following sections set out the

modifications and their ramifications:
Parties

Since the United States Department of the Interior, by delegated
authority of OCongress, is the trustee over Indians and Indian
Rasewaﬁ.ms,meofthecaﬂiﬁmsasestab]ishedbythehbrth
DahotaStateWata:Q:mﬁ.ssimwasthattheDeparﬁ:entofnrterior
had to be a party to this agreement. In order to insure a binding
camitment, it is our legal opinion that this agreement must include
thetzustee,DeparI:rmtofInterior,asaparty. Bowever, based
uponoxmdiscusaimswithﬂnSolicitor'soffice,ﬂ:qu:am\mtof
Interiorwillmtorca:mtbeapartytottﬁ.sagreanent. Since
theDepartmmtofInte.riorwillmt,beaparty,itismtlegally
bound by this agreement. Further, the State of North Dakota will
have no contractual assurances that the United States will not
jnstitutelegalproceedingsagainstﬂ:esmteinitstrustcapacity,
on behalf of the Indians, to effect the terms and conditions of the
agreement.

P00 =ast Bouievard-Bismarck North Dakota-58505-O187/224-2750
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Septerber 27, 1983
Page 2

Requlatory Authority

A basic condition established by the SWC for considering the
reservation intake location was that the Three Tribes would agree
not to exercise all power and authority it may have over the SWEP.
The Tribe has inherent regulatory authority over transactions on
its reservation. There are two ways a Tribe may. relinquish this
requlatory authority. Fz.rst, by contractual agreement; a Tribal
entity can convey or waive this authority. However,: representas-
tives of the Solicitor's office of the Department of the.Interior
have indicated that most of these provisions in this agreement
providjngﬁorthewalverofnlbalpowerandauﬂbntywouldnotbe
legally enforceabhle. Specifically, it appears that 'I‘Ee_x
and revenue generating authority could be waived. waiver of
other regulatory authority, including regulatory authority over
water, may not be legally enforceable even though included in the
agreement.

The second approach would be for the Three Tribes to adopt an
ordinance exempting the SWPP fram all tribal regulation in any
form. As provided in the agreement, this ordinance could be repealed
or amended by the Three Tribes only with the approval of the Secretary
of the Interior. ,

This approach does not provide any long-term binding contractual
camitment. If the Three Tribes decides to exercise regulatory
autharity over the SWPP, it could simply repeal or modify its
ordinance, subject to the approval of the Secretary, and North
Dakota's only recourse would be to attempt to convince the Secretary
not to approve the change.

In sumary, the Tribes have inherent regulatory authority on
their reservation. ‘misnaybecaweyedbycmu'actorbyordixme.
In each case, North Dakota is not given sufficient legal protection
to justify placing a key camponent of a multi-million dollar project
within the reservation boundaries.

Bording

Based upon the recommendations of bond counsel that as a
nminimm the State of North Dakota must have all three conditions
set forth on September 20 met, it is our legal opinion that these
corditions cannot be met. Therefare, it would be extremely difficult
if not impossible to obtain adequate bond ratings and to have
assurances from the bornd underwriters that the bonds could be
marketed.

OConclusion

In conclusion, the SWC established certain conditions that had
to be met prior to the consummation of this agreement. First, the



Memo to Vern Fahy

September 27, 1983
Page 3

agreement had to be egally enforceable against the United States
as well as the Tribes. It is not enforceable against the United
States. Second, the Tribes had to relinquish its regulatory
autharity. Itappearsﬂﬁtitcarmtdotlatforaperiodoftme
sufficient to protect the State's interests. If the State's
interests in the project are not protected, the project cammot

Therefore, based on the fact that the SWC does not have the assurances
it needed to protect the State's interest and that the marketability of
bonds, under these conditions, may be impossible, it is my recommendation
thatmportimoftheSouttmestPipeJinebemtmctedwitIﬁntle
exterior boundaries of the Forth Berthold reservation.. 7

: /
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APPENDIX "B"

United States Department of the Interior

OFFICE OF THE SOLICITOR
WASHINGTON, D.C. 20240

SEP 2> 1S3

Honorable Allen I. Olsen
Governor, State of North Dakota
State Capitol

Bismarck, North Dakota 58505

Dear Governor:Olsens— ~~~

The Three Affiliated Tribes of the Fort Berthold Reservation have submitted for
our review a copy of the proposed contract between the State of North Dakota
and the Three Tribes for the location on the Fort Berthold Reservation of a
portion of the Southwest Water Pipeline. Section X, paragraph 4 of the con-
tract states that as a condition precedent to the execution of the contract,
this office must issue an opinion on the validity of the contract. A material
element of the contract is that the Tribes will take any steps necessary in
order to have a right-of-way granted to the State for the pipeline. The

State has also verbally requested that we address the legality of the
procedures being used to convey the right-of-way to the State.

With respect to the first issue, the validity of the contract, 25 U.S.C. §81
requires that the Secretary must approve most contracts between third parties
and Indian tribes in order for those contracts to be enforceable. In
essence, Section 81 is a federal statute of frauds provision designed to
protect tribes from overreaching by nom-Indians. The Act was originally
passed in 1871 and contains several provisions that have been amended or
rendered nugatory by subsequent acts of Congress, e.g., the title of the
Section and the first paragraph of it refer to the approval of ocontracts
made by individual Indians "not citizens of the United States." While
leases and other transactions involving trust lands entered into by
individual Indians under statutes such as 25 U.S.C. §415 still require
approval of the Secretary, general contract approval under Section 81 was
eliminated by the Act of June 2, 1924, 43 Stat. 244, the act that made
Indians citizens. Similarly, the Act requires that the Secretary and the
Commissioner of Indian Affairs both approve the contract. All functions

of the Camnissioner were, however, vested in the Secretary pursuant to
Reorganization Plan No. 3 of 1950, 64 Stat. 1262, copy enclosed. The

heads of the various bureaus and agencies of the Department now exercise
their authority through delegations of authority issued by the Secretary.
The present delegation of authority from the Secretary to the Assistant
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Secretary--Indian Affairs was issued on November 17, 1981, and is found at
209 DM 8.1, a copy of which is also enclosed. This delegation confers all
of the authority of the Secretary on the Assistant Secretary except for the
authority to correspond directly with the President and for the authority
to perform legal work. The latter authority is vested in the Office of
the Solicitor.

The Assistant Secretary's authority has been further delegated to the various
Bureau of Indian Affairs field offices. I am advised, however, that because
of the size and importance of the Southwest Pipeline Project to both the State
of North Dakota and the Three Affiliated Tribes, both parties have requested
that the contract be approved in Washington by the Office of the Assistant
Secretary. The Assistant Secretary and Deputy Assistant Secretary-—Indian
Affairs clearly have the authority to approve the contract in question,

and such approval will render the contract binding on the two parties.
Further, the contract specifically waives the Tribes' sovereign lmmunity
fram suit for the purpose of enforcing the agreement. We believe such
waiver 1s effective under existing law, Merrion v. Jicarilla Tribe, 617 F.2d
537 (10th Cir. 1980) affirmed, 455 U.S. 130 (1982) and will make the tribe
amenable to suit in order for the State to seek specific enforcement or
damages under the contract.

The second issue of concern to the State is the validity of the right-of-

way it will acquire fram the Tribes. Under the provisions of the proposed
contract, the Tribes are responsible for securing a right—of-way from the
individual Indian owners of land along the route of the pipeline. This
right-of-way is then to be assigned to the State by the Tribes. Although
neither the right-of-way statute, 25 U.S.C. §323 et seq., nor the regulations
at 25 CFR Part 169 specifically mention the authority to assign a right-of-way,
the Secretary's authority over the right-of-way process is quite broad and

he has wide discretion in how to exercise his authority. Southern Pacific
Transportation Campany v. Watt, 700 F.2d 550 (9th Cir. 1983). A similar statute,
25 U.S.C. $§415 which allows the leasing of Indian lands, also does not
specifically authorize the assignment of a lease. Yet, the Secretary's
regulations make provisions for such assigrments. These regulations and

the Secretary's authority to amend his regulations to authorize alternative
procedures, have consistently been recognized and followed by the courts.
Yavapai-Prescott Tribe v. Watt, 707 F.2d 1072 (9th Cir. 1983). In this
instance, the regulations at 25 CFR 169.15 specifically authorize the
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inclusion in the conveyancing instrument of any terms agreed to by the
Indian landowners. Inasmuch as a material part of the right-of-way
agreement between the Tribes and the individual landowners is a consent

to the assigrment of the right-of-way to the State, we have no doubt that
such a provision is properly includable in the right-of-way conveyancing
instrument and that the Tribes may reassign the right-of-way to the State of
North Dakota. - _

The actual work on right-of-way applications and the granting of rights-
of-way have been delegated to the BIA's field offices. The Fort Berthold
Agency Superintendent has, pursuant to 10 BIAM 3, the authority to approve
the right-of-way in question and is processing the right-of-way application
from the individual allottees to the Tribes. Similarly, the Superintendent
has the authority to issue a conveyance for that portion of the right-of-
way that traverses tribal lands directly to the State.

In summary, the Secretary and those acting on his behalf pursuant to
delegated authority, have the discreticnary authority to approve the
proposed contract and to grant the necessary right-of-way. Should the
Assistant Secretary--Indian Affairs or his subordinates decide, after
reviewing the various agreements, NEPA considerations, payment provisions,
and other elements of the contract, to approve the contract and right-
of-way, it is our opinion that the contract will be binding on the parties,
the right-of-way will provide the necessary proprietary interest for the
State to construct the pipeline, and the obligations and duties of the
United States to the Tribes under applicable statutes and regulations
will have been met.

Enclosures
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DEPARTMENT OF THE INTERIOH
DEPARTMENTAL MANUAL

Delegation Part 209 Secretarial Officers

Chapter 8 Assistant Secretary - Indian Affairs 209 DM 6.1

6.1 Delegation. Subject to the limications in 200 DM 1, the Assistant
Secretary - Indian Affairs is authorized to exercise all of the authority
of the BGecretary including:

A. The authority to issus amendments of and sdditions to the sateriai
in the Code of TFederal Regulations.

8. The authority delegated to the Secretary by Section 204(a) of Public
Law 94-579 relating to the withdrawal or reservation of certain lands by the
issuance of public land orders. .

S. The adainistraiion uf Lihe cath ol office ws any Oeth requiied by iaw
in connection with employmant.

8.2 Authority to Redelegate.

A. Except where redelegation is prohibited by statute, Executive Order,
or limitations established by other competent authority, the Assistant
Secretary = indian Affairs may redelegate gewneral edministrative authority and
program authorities specifically related to the functions and respcasibilities
assigned to the Assistant Secretary - Indian Affairs in 109 DM 8. All redele-
gations of authority made by the Assistant Secretary = Indian Affairs will be
in the form of a Departmentzl Manual release issued in strict compliance with
the provisions of 200 DM 3. No other form of redelegation is authorized.

8.3 Authority of Deputy Assistant Secretaries.

A. In the absence of, or under conditions specified by, the Assistant
Secretary = Indian Affairs, a Deputy Assistant Secretary = Iadian Affei:c:s
may exercise the authority delegated in 209 DM 8.1, excluding 209 DM 8.18B.

B. IExcept as provided in 209 DM 8.3C, a Deputy Assistant secritary -
Indisn Affairs may not redelegate authority conferred in 209 DM 8.3.

C. Except vhere redelegation is prohibited by statute, Executive Order,
or limitations established by other competent authority and only when
designated as the opsrational head of the Bureau of Indian Affairs, a Deputy
Assistant Secretary = Indian Affairs may redelegate authority conferred in
209 DM B.3A to officials within the Bureau of Indian Affairs. Redelegation
made by such Deputy Assistant Becretary = Indian Affairs shall be iasued in
10 BIAM and subsequently published in the Federal Rsgister if nacessary; no
other fora of redelegation is authorized. Provisions of 200 DM 3 which are
inconsistent with thie subparagraph shall not apply to redelegations pade
pursuant to this authority.

11/17/81 #2364
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REORGANIZATION PLANS [64 Star.

- Sec. 8. Incidental transfers.—The Attorney General may from time
to time effect such transfers within the Department of Justice of an
of the records, Pmp“tl‘:' ?enonnel. and unexpended balances (avail-
able or to be made available) of appropriations, allocations, and other
funds of such Department as he may deem necessary in order to carry
out the provisions of this reorgsnization plan.

REORGANIZATION PLAN NO. 3 OF 1950

Prepared by the President and transmitted to the Bepate and the House of Rep-
pesentatives in Congresa assembled, March 13, 1050, pursuant to the provisions
of the Reorganisation Act of 1949, approved June 20, 1940,

* DepasrENT oF THE INTZMIOR

Secrion 1. Tranafer of functions to the Secrelary.—(a) Except as
otherwmrovided in subsection (b) of this section, there are
transf to the Secretary of the Interior all functions of all other
officers of the Department of the Interior and all functions of all
agencies and employees of such Department. -

(b) This section shall not l&plg to the functions vested by the Ad-
ministrative Procedure Act ( tat. 237) in hearing examiners em-
?’oned by the Department of the Interior, nor to the functions of the

irgin Islands Corporation or of its board of directors or officers.

Sec. 2. Performance of functions of Secretary~The Secretary of
the Interior may from time to time make such provisions as he shall
deem appropriate authorizing the performance by any other officer,
or by any agency or employee, of the Department of the Interior of
any function of the Secretary, including any function transferred to
the Secretary by the provisions of this reorganization plan.

Sec. 3. Assistant Secre of the Interior~There shall be in
the Department of the Interior one additional Assistant Secreta
of the Interior, who shall be sgoinud by the President, by and wi
the advice and consent of the Senate, who shall perform such duties
as the Secretary of the Interior shall prescribe, and who shall receive
compensation at the rate prescribed by law for Assistant Secretaries
of Executive departments. _

Sec. 4. Administrative Assistant Seoretary—~There shall be in the
Depariment of the Interior an Administrative Assistant Secretary of
the Interior, who shall be appointed, with the approval of the Presi-
dent, by the of the Interior under the classified civil serv-
ice, whoshall rarfom such duties as the Secretary of the Interior shall
prescribe, and who shall receive compensation at the rate of $14,000

annum,

Sec. 5. Incidental transfers—~The Socretary of the Interior may
m'ﬁm‘fw umafaglect. such transfers within ma?ﬁdmt of ;l:;
rior of any of the records, rcrnonn unexpen
balances (available or to be made nnil{‘: e) of appropriations, allo-
cations, and other funds of such Department as he may necessary

in order to carry out the provisions of this reorganization plan.
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