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The North Dakota State Water Conmission
held a meeting in the State þJater Cormlssion Conference Room, Bismarck,
North Dakota, on June 21, 1979. Governor-Chairman, Arthur A. L¡nk, called
the meet¡ng to order at 9:45 â.fi., and reguested Secretery vernon Fahy to
present the agenda.

M I NUTES

North Dakota State l,/ater Conrniss ion
ileeting Held ln

State l,later Commission Conference Room
Bismarck, North Dakota

June 25, 1979

MEIIBERS PRESENT:
Arthur A . Link, Governor-Cha i rman
Richard Gallagher, Vice Chairrnan, Mandan
Alvin Kramer, Member from Mínot
Gordon Gray, Member from Valley City
Arlene l/i lhelm, l{ember f rom Dickinson
Arthur Lanz, Member from Devils Lake (present only for afternoon session)
l{yron Just, Coruníssioner, Department of Agriculture, Bísmarck
Vernon Fahy, State Engineer and Secretary, North Dakota

State l,later Commiss ion, Bismarck

OTHERS PRESENT:
State l.later Cormission Staff I'lembers
Laurie McMerty, N. D. Ì,later Users Associat¡on, Mínot
Stan Schomler, Fish and l,¿¡ ¡dl ife Service, Bisnarck
Susan McDonnold, Fish and tlildlife Service, Bismarck
Homer Engelhorn, Garrison Diversion Conservancy District, Carrington
tr¡II¡am Bosse, Garrison Diversion Conservancy District, CogswelI
Tom Nilson, |0(HB-TV, Bismarck

The attendance register is on file in the State l.later Cornmission offices
(f ¡le¿ with off icial copy of minutes).

Proceedings of rneeting bJere recorded to assist in compilation of the m¡nutes.

CONS IDERATION OF H INUTES
0F APR|L l8 , 1979 HEETTNG -
APPROVED

Secretary Fahy reviewed the minutes
of the April 18, 1979 meeting which
was held in Bismarck, North Dakota.
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âtrention to a ryposraphrcar error ." o:;:';:"il i;:tr:::j:or:5":.îï';;å""''
minutes, wherein ít reads ,,$74,400,,. ïf,í, fígr." should be amended to readtr$7r400tr. There were no other corrections or additions to the minutes whichhad been prevíously circulated.

-l 
t was moved by Conmissioner Kramer, seconded

by Conrnissioner I'Ií lhelm, and unanimously carried,that the minutes of the April 18, 1979 meeting
be approved as amended.

REP0RT 0N EPPING SPRINGBROOK Secrerary Fahy briefed the Commission
DAil SITUATI0N 

-,,r members on " situation at Epping Dam.(SWc ero¡ect No. 346) l" ìõZg,-i't ,"", known that lhe spÌ,way
ât Epping Dam was in need of repaîr andif the structure hrere to fail, numerous road crossings and railroad crossingsdoh,nstream would be washed out. The Corps of Engineãrs înspected the dam todeterm¡ne its safety and recommended thal:

rrThe investígation of Epping Dam revealeil a deteriorated masonry
emergency spillway that is a hazard to the project during floodconditions. since construction in 1936, nrrerors repaírI h"rr"not resulted în a permanent solut¡on to the recurrini problem,
and any further repairs to the structure would probaËly not
prevent a failure under high flows. Therefore, ¡t ¡s recormended
that the emergency spillway be replaced.rl

The l{i I I iams County l,later ManagementDistrict was advÎsed of the Corps recormendation. They háve tried for sometime to repair the spillway, but have not been able to secure the necessary
funds.

During the spríng flood of 1979, thespillway suffered considerable damage, mainty erosion aiound the structure
and break-up of the concrete. After being inspected again by an engineer
from the Corps, a recoÍmendation was made to înmediateiy begin purping ortthe reservoír. An engineer f rom the State l,/ater Commisiion-and'membeis of
the bJater llanagement District then inspected the spi I lway. The Commission
engineer agreed with the earl Îer recommendation that the reservoir should
be drawn down. The reason for this recommendation was that the spíllway
bras severly eroded as well as the material beneath the spillway. At that
time, uteter continued to go over the spfllway and the watershed bres still
very wet. lt was felt that a one-ínch rain could cause a runoff which would
urash out the spi I lway completely.

The l,later l{anagement Distrîct then
began pumping and draíning the reservoir as they woulã be ììable for any
damage should failure occur. secretary Fahy indicated that as State Engineer
he agreed with the decision of the l.later l'lanagement Board to breach the
dam as the spillway did pose a threat to lîfe and property ¡f ¡t ùvere to fail.
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He indicated that the manner in which
the dam was breached is such that it can be rebu¡lt ¡f e bray is found to
secure the funds to rebuild the spillway, The cost estimate is $510,000
to rebuil¿ the spillway; possîbly one-half of the costs provîded by the
Heritage Conservation and Recreation Service and the other half shared by
the locals and the l,later Commission.

Hr. Schomler noted that the proposed
rules and regulations will not change the Act, but they wìll establish a

standardized set of rules under whích everyone can operate.

Fol lowíng the sl îde presentatÎon, llike
Dwyer indicated that the proposed rules and regulat¡ons are ín the review
and comment stage and the deadline for public comment on the proposal is
July 17, He stated that he will be preparing extensive corrnents on the
regulations, which will include the issue 'whether NEPA will require that
the Departments of lnterior and Commerce'do an envîronmental impact statement
on the ¡mpacts resulting from the proposed Coordination Act regulations.r He

said that it is his understanding that the two Departments will make their
determination, to a large part, to cornply with NEPA, based on the comments
that are received. Hr. Dwyer noted this point br¡ll be stressed in preparing
coÍments, as this is a major federal actïon which will have a significant
impact on the human environment. lf an environmental impact statenent ¡s
prepared, ample time for input of the State I'later Commission, individuals,
and the general pubìic will then be provided, in accordance wíth the intent
of NEPA.

PRESENTATION BY FISH
AND I.'ILDLIFE SERVICE
REGARDING PROPOSED RULES
AND REGULATIONS FOR THE
FISH AND U'ILDLIFE
COORD INATION ACT

CONSIDERATION OF REQUEST FROH

tTELLS CoUNTY ITATER MANAGEI'{ENT

DlSTRICT TO RELEASE FUNDS

COHMITTED FOR ESTABLISHHENT
OF WELLS COUNTY DRAIN NO. I
IMPROVEMENT
(swc Project No. 1483)

Stan Schomler and Susan HcDonnold
of the Fish and l,ri ldl ife Service
shared with the Commission members
a sl ide presentation on the proposed
federal rules and regulations for the
Fîsh and brildlife Coordination Ac,t.

Secretary Fahy recal led that at the
Apri I 18, '1979 meeting, 40 percent
of the qual ified construction costs
not to exceed 562,550 was approved
for the repair of l,lells County Legal
Drain No. l, subject to the availability
of funds and subject upon the approval
of the project by a vote of the landowners.

Secretary Fahy indicated thet an electíon
had been held and the project failed by a vote of 53 percent aga¡nst the Project
and 47 percent for the project.

Secretary Fahy stated that correspondence
has been received from the ì.lells County l,later Management District requesting
that the funds that were author¡zed for the project be released. lt was

recommended by the State Engineer that this request be honored.

June 21, 1979
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It was moved by Corrnissioner Just and seconded
by Conmissíoner Kramer that the actlon taken
by the llater Cormisslon on Apri I 18, 1979
to provide 40 percent of the elígible
construction costs for the l,lel ls County Legal
Drain No. I lmprovement project, în an amount
not to exceed 5621550, be rescinded in accordance
wîth the request from the tlel ls County l.later
l,lanagement D i stri ct. Al I members voted aye ;
the motion unanimously carried.

CONSIDERATION 0F REQUEST A request has been received from the
FROH CITY 0F SURREY T0 City of Surrey, North Dakota, that
C0NDUCT GROUND-ì.IATER STUDY the State bJater Commission proceed
(SIJC eroject No. 992) in conducting a ground-water study

for the city. The total cost of the
study is estimated at 58,300. The L/ater Com¡nission has been requested to
part¡cipate in one-half of the costs, with the City of Surrey assuming the
other half of the costs. lt was recqnmended by the State Engineer that the
City of Surreyrs request be honored by the Commission.

It was moved by Conmissioner Kramer and
seconded by Conmissioner l,lilhelm that
the ì.later Commission conduct a ground-
brater study for the City of Surrey and
approve cost partìcipatÌon uP to 50
percent of the totel cost, in an aÍþunt
not to exceed $4,150, subject to the
availability of funds. All members
voted aye; the motion unanimously carrÎed.

STATUS REPORT OF TEXAS t4ike Drvyer reviewed the background of
EASTERN UIYOMING PROPoSAL the Texas Eastern l,tyoming proposal to

construct a coal slurry piPeline.
The Governor of llyoning hras author¡zed by the tlyoming Legislature to conduct
a lg-day review before entering into a contract hrith Texas Eastern. Failure
to entei ¡nto a contract before the 90-day perïod would void the authorization
for Texas Eastern to transPort water out of VJyoming.

0n llay 18, 1979, Governor Herschler
released his decision not to enter into a contract. There were major
guestions whïch he felt must be addressed before he could consent to any
out-of-state use of VJyomingts water resources, essentially whether the State
of l,tyoming could secure enough benefits frqn this project to justify participating
with Texas Eastern in developing the coal slurry pipelíne. Governor Herschlerrs
decision release is attached hereto as APPEND¡X rrArr.

' Mr. Dwyer noted that in addition to the
seven issues and questions listed by the Governor of t{yoming as the basis of
his denial, an additional issue expressed by North Dakota and Hontana is whether
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Texas Eastern ì,/yoming and the Stete of llyoming ¡ntended to comply with the
Yel lowstone River Compact.

lncluded herewith as APPENDIX rrBrr, is
Hontana State House of Representatives Joint Resolution No. 48 forwarded to
the Governor of North Dakota, which urges the states of North Dakota, llontana
and l,lyoming, the signatory states of the Yellowstone River Compact, to abide
by the provÎsions of the Yellotrstone Rîver Compact and to limit water diversions
to those author¡zed in manner and amount by the Compact and to permit hrater
diversions only consistent with the provisions of such Compact.

DISCUSSION 0F H.B. 1380 t4îke Dwyer discussed guidel ines provided
REOUIRING NOTICE 0F by the Attorney General's offlce pursuant
r.rEETtNcs 0F uNtTs 0F STATE ro H.B. lrgO (t44-04-lg of the North
AND LOCAL GOVERNIIENT Dakota Century Code) for the purpose

of assistance in complying wlth the
public not¡ce requirements applicabìe to meetings of public bodies. The
guidel ines are attached hereto as APPENDIX rrCrr.

ilr. Dwyer i nd icated that the ÌJater
Cormission does satlsfy the provisions of th¡s legislatlon, but did note
that the guidelines encourage meetings to be established on a yearly schedule.

DISCUSSION 0F INTERIM l.like Dwyer reported that the Legislative
STUDY RESOLUTIONS Council Natural Resources lnterim

Committee recently held the¡r organizational
meetings for the interim study resolutions. The I'later Commission wi I I be
responsible for developing drafts to the Committee for three study resolutions:
| ) an interim study of the poù'rers, duties and jurisdictional boundaries of
l/ater Managernent Dîstricts and Legal Drain Boards; 2) an interim study of
flood problems to determine if North Dakota should adopt a uniform floodplain
and floodway management program; and 3) an interim study to determine if
North Dakota should implement Section 404 (dredge and fill permits).

Secretary Fahy îndicated thet state
egencies had a meeting on the flood hazard mitigation proposal and it was
agreed to develop a Plan of Study, which will be primar.ily a tlater Commission
effort. The Plan of Study wi I I be reviewed by the other state egencies and
there is a 60-day tîme frame to provide input to the federal agency that will
be acceptable under the contract that the Governor sÎgned before he could get
dîsaster assistance in the state.

DISCUSSION 0F UTATER Mike Dwyer díscussed with the Cormission
POLICY STUDY members President Carterrs water policy

study and lîsted four areas which may
have a major impact on h,ater development: l) Fish and tr¡ld¡ife Coordlnation
Act; 2l Cost Sharlng; 3) Principles and Standards; and 4) Federal Reserved
Rights.
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North Dakota is hoping that the Federal
Government will prepare an environmental impact staternent on the first threeefforts, to provide ample opportunity for substantive ínput. Otherwise, the
Înput does not allovl full discussions of l,later Commission prior to final
promulgatîon of the rules.

ln regards to vJater r ights , t{r. Dulyer
indicated that the federal task force addressing non-lndîan federal reserved
rights has been very accommodating to state concerns, but the lndian reserved
rights task force has held all secret meetings on the grounds that ït is
necessary to protect the trust responsibility for the lndians.

DISCUSSION 0F NEBRASKA )n 1977, when the North Dakota Legislature
GROUND-I,IATER CASE C0NCERNING passed the comprehensive water laws for
REAS0NABLE RECAPTURE DOCTRINE North Dakota, it încluded a provision that

provides that a senior priority does not
include the right to prevent additional uses of water so long as the senior user
could reasonably recapture his water.

Mr. Dwyer distributed, and discussed,
copies of APPENDIX r¡D¡r, a Nebraska Suprerne Court decision which might provide
some insight into North Dakotars "reasonable recapturerr doctrine. lts
applicability in North Dakota is guestionable sínce Nebraska ground-water laws
are not the same, but the principles involved in the case should provide
further understanding of the rrreasonable recapturerr concept.

The Commission recessed their meeting
at ll:30 a.m.; reconvened at l:30 p.m.

LITIGAT¡oN (U.S. V N.D.) l.tike Dwyer noted that the Un¡ted States
0N N0RTH DAKOTA ITETLANDS has filed a complaint against North
STATUTES Dakota seeking declaratory judgement

that the statutes which reguire termination
of the easement acquisitions upon death or the transfer of the lands be declared
unconstÌtutlonal and inval id.

The State of North Dakota has filed a
Motion to D¡smiss and there have been no proceedings or hearings scheduled
other than the pleadings flled.

STATUS REPORT ON

RED RIVER DIKING
(St/C Pro;ect No. 1638)

Governor Link reported on a meeting in
which he and Governor Quie of Mínnesota
met to discuss uJater management in the
Red River Valley, but particularly to
discuss the diking situation.

Section 6l-16-15 of the North Dakota
Century Code requires a permit from the appropriate vrater management dîstrict
and the North Dakota State Engineer prior to the construction of any dam, dike,
or other device for flood control purposes, which is capable of retaining or
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dîverting more than 12.5 acre-feet of brater. An extensive series of dîkes
have been constructed in North Dakota along the Red River without necessary
authorization, and therefore, these dikes are illegal. However, the severe
fìooding of 1979 caused the breach of many of these dikes.

Extensive dikes have also been constructed
on the t',linnesota side of the Red River, without proPer authorization according
to Minnesota law. Therefore, the dikes in Minnesota on the Red River are also
íllegal.

Governor Link indicated that he and

Governor Quie agreed that it is necessary to prohlbit the reconstruction of any

existing dikes, or the constructîon of any neh, dikes, untÎl uniform rules for
dike construction are adopted in both states. August l5 was set as the deadline
for this effort.

As a result, Governor Link issued an

Executive Qrder prohibîting and imposing a moretorium on the construction of
any new dikes, or the reconstruction of any existing dikes, along the Red River
of the North in North Dakota. Executive 0rder íssued by the Governor is
ettached as APPENDIX rrErr. lt is understood that simÎlar âction wíl I be

forthcoming from Governor Quie.

During discussion, a resolution was

distributed for the Cqnmissionrs consideration, supporting the Governorrs
Executive Order to ¡ssue such a rnoratorium and to provide legal strength
to the enforcement of the Executive Order.

It was moved by Commissioner Gray and
seconded by Cønmissioner Kramer that
the l/ater Co¡rmissÌon suPPort Governor
Link's Executive Order to issue a

Íþratorium prohibÎting the construction
of any new dikes, or the reconstruction
of any existing dikes, along the Red

River of the North in North Dakota;
and that Resolution No. 79-6-404 be
adopted. All rnembers voted aye; the
motion unanimouslY carried.
SEE APPENDIX IIFII.

coNT¡NUED DTSCUSSTON 0F RULES General discussion pursued regarding
AND REGULATIONS ON ACREAGE rules and regulations for acreage

Lll4lTATlONs limÎtations, and the discussion
ISWC p.ojuct No. l40O) concluded directing the Legal Counseì

for the Llater Commission to draft
opt¡ons for consideration of the public interest which would be in compliance
n,¡th th" Attorney General's Opinion. The Legal Counsel índicated to the
ôori¡irion that it ¡. d¡ff¡cuir ro define pubìic interest without using broad

parameters, but he would present as many oPtlons as possibìe.

June 2J, 1979
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CoNS I DERAT l0N 0F I/ATER
PERMIT REQUESTS
(St/C Project No. 1400)

Secretary Fahy presented APPENDlX "G'l
for the Cornmission I s consideration,
which represents urater permit actÎons.

Secretary Fahy indicated that each
application has been reviewed and appropriate conditíons attached.

It was moved by Commissioner Kramer, seconded
by Conmissloner UJi lhelm, and unanimously
carrÎed, that the actions of the State Engineer
be confi rmed.

The fol lowi ng vúater permi t requests tárere

approved: No. 3136 - Stanley Soderstrom,
Bowman ; No. 3061 - C i ty of Lal,loure ; No.
3051 - Earl Satterthwaite, New Town; No.
2425 - Clarence R. Reed, Fargo (this is
a request for an additional point of
diversion); No. 2565 - Clouse Peterson,
Oakes (tn¡s reguest hras approved by the
State Engineer on May 23, 1979); No.
3175 - Grand Forks County llater Management
District (Upper Turtle River Vlatershed,
Detentïon Dam No, 4), Grand Forks; No.
2\25 - Clarence R. Reed, Fargo (tt¡¡s
approves the balance of his request);
No. 3089 - LeRoy L. Boeckel, Beulah;
No. 2879 - Robert Dunnigan, l.Ialhal la;
No. 1179P - City of Mott (th¡s is a
request for a change in points of
diversion and for an increase in
wîthdrawal rate); No. 3078 'Rîchard
C. l.ladzo, Hedora; No. 3095 - Grand Forks-
Tra i I I llater Users, Inc. , Thompson; No.
2981 - Hoggarth Bros., Courtenay; and
No. 2977 - James Frauenberg, LaMoure.

The following weter permit requests urere
deferred at this time: No. 3l7o - Cargill'
lnc., Mînneapol is, Hinn.; No. 3023 -
Alvin N. Leedahl, Leonard; No. 3024 '
Arlo Leedahl, Leonard; No. 3074 ' Donald
Forsberg, Lisbon; No. 3l6l - Lester J.
Lohse, l.r¡lliston; No. 3069 - Grosz Brothers,
Turtle Lake; No. 2214 - David Locken, 0akes;
Ho. 3163 - Mary Anne t'lil ler, Moorhead, Mínn.;
No.3168 - laverne P. t'lolff, Chaseley; No.
1356 - James Perhus, Taylor; No. 3174 - city
of Sykeston; No. 3072 - Jim Meehl, Oakes;
No. 3028 - 0líver Bergstrom and Hartley J.
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Carlson, Bottineau; No. 3173 - Roger l,lright,
Curmings; No. 3130 - City of Harvey; No.
2931 - Duane A. Leedahl, Fargo; No. 3122 -
K. Kulland Excavet¡ng and Gravel Conpany,
tr¡lliston; No. 2036 - Edward G. Kudrna,
I'lanning; No. 3169 - City of Lincoln;
No.2962 - Leslie T. Connell,l,ledora; No.
3176 - Leo A. Paintner, Hannaford; and
No. 2450 - Arnold tlidmer (this is a request
for an additional point of diversion).

The following wåter permit applications
were voided: No. 2927 - James Ohl in,
Hope; and No. 2893 - City of Mott.

SEE APPENDIX IIGII

CONSIDERATION 0F INVITATIONS Secretary Fahy stated that an ìnvitâtion
FOR JULY, 1979 COMI{|SS|ON has been receíved from the l,later Management
HEETING Dístricts AssociatÍon inviting the tlater

Cormission to hold their July meeting
in Carrington in conjunction with the AssocÎation's meeting.

Secretary Fahy aìso stated that an
invitation has been received from the Hettinger County lJater Management
District for the Commisslon to hold their July meeting in conjunctÎon wíth
the dedication of the lndian Creek Dam, scheduled for July 25.

After discussion, it was the consensus
of the Commission members that the July meeting will be held in conjunction
with the dedication of the Indian Creek Dam on July 25.

CONSIDERATION OF INVITATION Secretary Fahy stated that Basin Electric
FOR AUGUST, 1979 COHl,llSSloN has extended an invitation to the l,rater
HEETING commÎssion for August 23 to brief the

Commission members on some of Basinrs
act¡v¡ties and to tour the Antelope Valley project.

I t was reques ted by ConmÎ s s i oner I'li I he I m

that at this meeting, Basin representatives be invíted to make their lrSunrise

Study'r presentation, which is a briefing on the Prel iminary Base-Load Planning
and Siting Study for Proposed Coal-Fired Generation for Basin Electric Power

Cooperat î ve.

It was the consensus of the Cormission
members thet the invitation from Basin Electric be accepted for the August 23

Conmi ss i on meet i ng .

June 25, 1979
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DISCUSSION CONCERNING
ADD IT I ONAL HYDROPOI,'ER

STUDY OF PUIIPED-STORAGE
HYDROPO}'ER ADJACENT TO THE

I.tA IN STEM RESERVO I RS ON

MISSOURI RIVER
(swc Project No. 1652)
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Hatt Emerson presented the financial
statement for the Conrnission rs consideration.
He reviewed each account, noting that the
eccounts are in order for the remaining
one month of the biennium.

It was moved by Commissioner Gray and
seconded by Commissioner Just that the
financial statement be accepted as
presented. All members voted aye; the
motion unanîmously carried.

Secretary Fahy read a letter from the
0maha Corps of Engineers concerning the
status of an addîtional hydropower study
for North Dakota, Nebraska, South Dakota
and llontana focusing on an evaluat¡on
of the feasibility of pumped-storage
hydropower adjacent to the main stem
reservoirs on the Missouri River.

The correspondence stated that a

prel iminary evaluation has been completed of more than 50 potential pumped-
storage sites located adjacent to Fort Peck Lake, Lake Sakakawea, Lake Sharpe'
and Lake Francis Case. The preliminary evaluation identified nine potential
pumped-storage sites for further consideration - three adjacent to Lake
Sakakawea, Lake Sharpe, and Lake Francis Case. The sites were selected on
the basis of head, storage volume, geology, potential archeological, social,
and environmental impacts, and the cost of e¡nbankment, penstock, and
pov.rerhouse.

During the remainder of this fiscal year'
the Corps will prepare reconnaissance level designs and cost estÎmates for the
nine potential pumped-storage sites. An analysis of the fish and wildlife
impacts and opportunitìes associated with each site will be requested from
the Fish and hrildlife Service and from the North Dakota Game and Fish Department.
An archeological reconnaissance will be conducted at each site by the Corps.
lnput will be reguested from the Federal Energy Regulatory Commission on the
potential value of the power at each site. Based on these results, the Corps
intends to conduct a comparetive analysis of these nîne sites and select the
best two or three sites ior a detailed evaluation in Fiscal Year 1980 through
1982. lt was noted in the letter from the Corps of Engïneers that the views
of the Stete will be an important factor in the comparative analysis, and

suggested that a representative be assigned from the State l,later Commíssion
to coordinate the state review of these sites.

Secretary Fahy indicated that his
staff would be working very closely w¡th the Corps of Engineers during this
study to be sure that the state views are interhroven in the study.
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South Bismarck Ground-hlater Study,
Area Water Study -

ATTEST:

rnon a
State Engineer and Secretary

. Following brief status reports on the
the Channel !¡Arr project, and the Southwest

It was moved by Gonnissioner Gallagher,
seconded by Commissioner Just, and
unanimously carried, thât the meeting
adjourn at 4:30 p.m.

r ur
Governor-Cha i rman

June 2J, 1979
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APPEND IX I IAII

WYOMING
EXECUIIVE OEPAATMENT. C}IEYENNÉ

Cheyenna--ToÈlay Governor Herschler' directed, the

foJ.J.owing letter to Texas EasÈern Pipeline Cgrporltion.
.:
I Ìrave

af *-t o Ql.n:þavà g¡ag v9999

.-. l

. ,. ": 'after considerable, review and analysis
j r .J,. ,: ..

i.

deter:ni¡iedl ttraÈ it is not in the best interests
-'..-i.: '-..-

t\e proposed, coal 'slurry pipeli¡re' aÈ th.is time

noÈ been an easy decision to arrive at', t oor.rr.t

This has_ :.
Lt, is tbe,

a

:
decisi'on that I have had to make. 'i '\

.: ,:

oBhe primary reaso¡¡ for my decision' is that t!¡ere .=" .

too.many. questions rvhicTr rnust be ar¡sv¡ered before I anr óor.- . .

vinced that, the proposed. coal. slurry plpeline woulcl serve
. : .- _,..

ttre best interests of the sÈate- : .' ' :' - '. '. '-:--'
- .."l'

. rI believe that ttre legislation' put ttre. cart ¡eiorà'. .

the horse, The review process rvhich f was requi¡ed, to
pursue slrorrLd have been accomplished prior to the passage'oi

this legíslation. Careful. consid,eration should be given to 
-

any piece of legislation on t¡ater issues before ít becomes

law.
DThe 90 day review period. authorized.by the Legislature

was noÈ sufficient to seek full resolut,ion to tlre followiirg'

issues and guestions:

(

¡

I

¡nore



) I) Is it in the besÈ interests oE the State of

I'lyornig,g to exporÈ its precious tvater resources

.to Te:<as? ..

2j i'l'¡a! is tiee :raa]. amou¡È of iuater a-;'ait.rble Lo

. the state íf this project is co¡rstructed,?.

3) Is 'r::,at arnount oÍ water suffícient to satisfy
.-,_...-j..r - .

'j '''ì''r'

the future waÈer d.emands.in NortheasÈ IvyoroÍng? '|- .-i.
. 

..d:.. 
. -. 

:...

?Íbat, are the assosiated social, econornic andl . ' -

I

4)
-t.'...,

environuental side affecÈè of tÈis project on

Northeast l{yoming? ' 
.

5) fs. there a possibÍlity of negotiaÈing an agree-

ment with the fnêians "ot "=rr,ing 
future waÈer

., uses in tåe Littì.e fig Horn?. : -'
' ,:'

6) Has theÈe been a thorough assessrnent of the . . '

. means to protecÈ the environment of the LÍt'¿Ie-

Big Hoin River ValLey?

7l !f,frat are the IntersÈate Coin¡¡erce Clause raroifi-
cations of Èl¡is project on oìrr waier once the

r¡atèr enters the pipeline?

' rlhese are some of the major questÍons v¡hich should

a¡rd nust be add,resseil before I consent to any out-of-state

use of glyomingrs water resorices- EssentialJ-y, the. issue ;=

can the State of lùyoming secure enough benelfits from t]ris
project Èo justify parÈicipating r.rith Texas EasÈern in

developing the coal. slurry pipaline? At this ti¡ne, I can

not ansrver that guestion definltively either yes or no,

J

- IflOte
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¡r'recognize of coqrse that the pr.oposal has certaÍn
benefitsr and it has certain liabiriÈies. But even nore
irnportantry iË has too many uncertainties. . L-urther, as

wriÈten, the regisraÈion arlows Texas Eastern the riglih tcr

resen¡e Jucrgement on tha ¡nerits of the proposal until after
' : .'-j-

compleiion of the 'feasibirity stud,y-' ftowever¡. the state of
Þryoning is'not allowed, Èhe sas.,.e ru-xury. rn othei word,s¡ if

ôeter¡aines that there is not enough water to satisfy tte' I '

. .-'-; . ''-'.' .. :-:'. . ..."..
¡saÈer need,s r¡ithin l{yoming. .. .'....,,' ,, ....'..." 

- .t:

;. T¡vitl¡ contínuecl analysis and, d,Íscussionr' I betieve . :.
' .'- :' .thaÈ ttrese unceltainties can be resolved. However, ï do not

berieve th+t it Ls prud,ent or wise to act ín haste 
'and 

. .

thereby comrniü ourserves and, our precÍous resources"to this
projeet unÈil. the najêr uncertainties are resoived,.' .

¡rt J's my poricy, and, r berieve'it shour.d be state.i.¿,
ì. tr

poLicy, tt¡aÈ no longer wilr the export of state water be

allowect wiÈ,hout close and, detaired, analysis. .Furtherr' tÌ¡e ;

expo:rt of wate¡r r*ilI only occur, at reast whire r'am Governotr,

on terms and, conditions thaÈ are com.oatible with the best
Iong-ters, i.nteÍes^,s of ir'y-<rrning in mind

-30
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APPEND IX I IBI I

loort t tratt crrtlgt
X¡rÍlA IOn¡¡¡rtã

I^nfl{A À llccÊt
ctf¡t ct tt¡ omcE ot llrÉ cHrcF cttñr

llay 16 t L979

the Honorable A¡tÌrr¡r À. Link
Governor
State of North Dalcota
Capitol Building
Bis¡rarck, North Dakota S85OI

Dear Governor Link:

r an d,irected by the Montana state Eouse of Representativesto tra¡rs¡nit a cop{ of Eouse Joint Resolution Nð. ag io you.Herewith, please find a copy of this resolution enclosed.
Bouse Joint Resolution No. 48 concerns the yellorrstone River
Cou¡lact.

Respectfully,

fnril*Êmy*'
Martha B. McGee
Chief Clerk

UBM/pg

Enclosure

,
¡
¡

I
I
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A JOINT RESOLUTION OF THE SENATE AND THE HOUSE OF REPRESENTATIYES

OF THE STATE OF HONTANA TO ENCOURAGE S¡GNATORY STAÏES OF THE

YELIOHSTONE RTYER COHPACT TO AEIOE BY THE PROVIS¡ONS OF THE

COHPACT ANO TO TIT.IIT HATER DTVERSIO'{S TO THOSE AUTI{Í'RIZEO III
IIANNEß AND 

^HOUNT 
8Y THE Cot{PAcT ÂND To PERÍ.|IT ¡IATER OIvERSIONS

ONLY coNsrsrEl¡T blrrH Ìt{E pRovIsIoNs oF THE coHpAcr.

t{H€R'EAsr on December Er r95or the stetes of Frontanar Hyoningr
and North Dakotar being noved by conside.ration of interstate
coni ty and des i r i ng Èo re¡nove present and future controvers i es
between the states resPect¡ng ¡raters in the yel lolrston€ River
Basin and designed further to provide an equitable division and
apportionnent oF. the Haters of the yeìloystone Rlver Basin and
recognizing the'great importance of Heter for irrigation in the
s¡gnatory states¡ did enter into the ye'nowstone River conpactr
Sect i on 85-2o-l0t r et seq. r .frlCAr whi ch yel I owstone Ri ver Compact

Hðs thereafier federally approved by the Gongress of the united
States; and

¡aHEREAST the Yellovstone River Conrpact has governed yater use
in the Conpact stðtes of i{ontanar Hyoning, and North Dakota and

has prono'ted cooPerat¡on betveen the statesr has encouraged rater
conservät¡on and developnent betreen the statesr ônd has ayert€d
costly and time-consuming litigation Þetween the states¡ and

¡úHER,EAsr recent åct¡ons by varfous legislatures of the
Compact ståtes Pernitting diversions of Yelloxstone Rlver Basln

v

t

t
t

I J

l,
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nethods inconsistent w¡th the yerrorstone River compact
introduced and are noH under consideration and may Þe

approved by such legislaturesi and
tlHEREAsr these actions threaten Ètre harnonious cooperation

betraen the statesr threeten Èhe purposes of the yellowstone River
conpactr and threaten to invorve the states in protonged and
expensive l¡t¡gation before the un¡ted states Supreare Gourt.or in
other courts of conpetent jurisdiction invorving the apprícation
of the Yelloystone River Gonpactr its provisionsr ârrd the legal ity
of the proposed diversions¡ ênd

. IIHEREAST such conseguences can only result in act¡ons adverse
to the rater users uithin the compact states and adverse to the
¡nterests of the conpact states and to the contlnued cooperðt¡ve
relationship betueen the states.

NOIIT ÍHEREFORET 8E ¡T RESOIYED EY THE SEI{ATE AND THE HOUSE OF
REPRESENTAT¡VES OF THE STATE OF HONÎANI:

Ïhat the Legislature urges and requests the signatory states
of tlre Yellorstone River Gornpact to abide by the provisions of the
Yello¡stone River Gonpact and to lin¡it Hater divers¡ons to those
authorized in nanner and emount by the conpac+- and to pernit uðter
diversions only consistent xith the provisions of such conpact.

BE rr FURTHER REsotyEDr that copies of this resorut¡on be
sent to the Governor of Ìiyoming and to the president of the Senate
and Speaker of thè House of the tJyoml ng Leg ¡ sl aturer Èo the

rater ln
have been

a

-)- lrJR 48
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Governor of North oakota and the President of the Senate and
Speaker of the House of the .North DakoÈa Legislature, and be

furÈher brought to the attention of eppropr¡åte nenbers of the
llontana congressional oelegatlon and the appropriate congressional
and e¡eèutive Þranch leaders.

v

a
I

l,
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9n this day
1979.

HJR OO48

I hereby certify that the
within joi nt resolution
originated in the House.

Spea
Sign

Chi ef Clerk

ker of t House
this day

of l9?9.

¿/ -/cnz*4r1
Pres ¡ oelt õi Senate
s¡
of

-t- HJR .{8



APPEllo lx ,rcil

cuIDELINÈ:S pOR rlrpLÞ:ilÞ:NTÀTrON Or 18¡,380 (N.D.C.C. 44-O{-20)

to: Àlr North D.rkoÈ¡_scaÈc Àgencies and Àgcnclcs of poliÈicat
subdivisions tlolding ltccl,ings subjecÈ-to tñã r¡ortt D¿koÈ¡
Open MeeÈings Loht

FROII: Àllen f. Olson, ÀÈÈorney Gcneral

thc NorÈh Dakoca Àtrorncy Gcneialrs-office is provlding theseguideli.nes to you Ln accordancc with the requii.^.rri" ór rairao,passed-Þy !te forey-six!,h Legislarlve lssem6ty. llBi3go (soon ióbe codlfied as North D¡kota century code soction l¿-o¡-zrit roq"i.u"all units of state and. local govcr-nrnenc hording ^o"ci"gr-å";;;ã-;;the provisions of .thè-opgn govern¡nental nreetini sÈatuté North oaiåtacenturv code-secÈion 44-04-19r Èo glve_n9r.ice õe iÈi reeÈi;;;; -;i;;--
new raw reguires this offlce to esÈ,ablish guidelines ror noãice ãi-open neetLngs. These guldellnes are seè fõrth beiãw.

NOIE: ÎHESE GUIDELINES ¡.iUST BE REAI' IN CONJTJNCÎION IfITH H81,380,À COPT OF !{EICH IS ÀITÀCHED.

IF YOU HÀVE A¡¡Y OUESIIONS, CONTÂCI rHE SPECIÀL ÀSSISÎÀNT ArK)RNEY
GENERÀL POR TOUR ÀGENCY OR THE STATEIS ÀÎTORNEY OF YOUR COUNTY.

I. I|HÀT IS À 'I'EEETNGO?

scction 44-04-19 of the Nortlr Dakota century code requl.res
.Èhat ercepÈ es othe*rise-provided by law, ail ,:etiii--ãã-bureaus, boards, .corunissións or_agcáeies-of staie goverr¡m€nÈ,poliÈical subdivisions and pubrre-bodies suppoiiea-rn-rnrroiê-'or in part by state funds sLatl bc ope¡r to Èi.e lublic.
À. l{hether or noc-a-rneetr.nE Ls or wirr Þe hetd which must beopcn Èo the publlc under Norrh Dakota eentury coae cããtlõn{¡l-04-18 must, bc dete¡mined Þ¡r tf,. govern enËaf agerrcir----board or con¡nlssfon holding the oeeEing.

B. :lhc ncetings of al agencles and polJ,ticat
suÞdLvisions åre e_regul,renents o? ao-otããneetfng- check al aisLstant ¡ttornev äeneraror cou¡rty stater ee tf any meeÈlngs eã Ée heldby your aç¡ency, ssi.on arä erernptl

c- r¡¡ determlning whetlrer a meeting ls betng held, lè is suc-g€Ègd you consl,dter: 1) the Èoptc for dtiscussion; 2) ,frËtn..
eny declslon l.¡ to be reached añar 3) Èhe nu¡rber óf ie¡,¡cii--
paesent. _ these-are only rone Èlrlngs ehtcb nurt t¡q con¡idcred.
Fo one ol then ls ære lo¡nrtaaË tñan thc other.

I¡. BON AND WTIEN rfi¡S{I NODTCI OF OPEN PUBÍ.IC IIEÞTING9 BE I{ADE?

Oncr lt hac boen deÈermined Èh¡t-¡ 'nacting. t lll be hêlô,notlc¡ of tbar-neetllg_qugt bc Alvcn. rhc-Wpè of notlèi'to bê givgn ""lgf lDtlgg_dc¡nndõ t¡ rurn o¡ iÉã t1çe ofnertl,ng Èhat slll Þ¡ h¡ld.
À. Rcqular ¡ractinqs--- for shrch s ¡chedule ls establishedÞy r.ar-or Eor nhrch e ¡ehedul¡ can otheslse bc sêt for¡¡ cntLn ytar¡

l- onc noÈf,cc nu¡t be ftted ritb ttrc sGcrct¡rt or sÈata,
çity atÈorncyr_or_ ctrÈe'¡-tÊtorne1 þ Janúary 3f õf-
Èlre ycar lor whleh Èhe schedufe appffés.

2. À writt,en noticê nust ålso Þe po_ltÊd tn a conspicuous
¡rl,ace at cach ¡rlace thc agcncy, board or commlËslon
holds neetl.ngs 3¡¡! Et tìe oftice of the governnenÈ
agenc-Jr, tf lt hãã-an offlcc,



B. Regular ¡¡cetings -- wiÈh no yearly schcdule

2. Each posÈcd notice nr¡sÈ be posÈed thcÈlne Èhe nembers of the age-ncy, b ion¡ho arc Èo rueeÈ .are noÈifÍed ôi I cn-courage everar^ agency Èo gl,ve notl rsa¡d Èo thc ¡rublic a- eariy às t¡os
C. Encroeney or Speclel lteetlnqs

l. No wEl.Èten noÈlcc need be porÈed.

D.

l. rf ¡roÈicc of .g!t"_9fiEinal neetÍng has bcen glven laaccorôanca 
- 
wiÈh HBl3ão a¡rd, thesc -guiaeUãês l-tr_r.l¡ no- regur'renent thar anãu¡er noãice ¡ã--õiúe¡ ror¡ conÈinuation of thc ffrct neeting t"-.rrãUrä a.y. Lf:

.. the neeting is coutlnucd to a ôeftnLte tl¡eaad ¡llacc.
b. The ¡econd Tgcgl.nC_+s h¿ld rtÛ¡tn a reasonaÞly¡hort tfna of tt¡c-¡trst neetfng.

z- !iiaå%Í trlJ:::S ::ï:å.Ar.tti"!tr:.:î::"u¡tc¡s aotfc¡-r¡-asarn sr.vcn rn ãccõiaa"." ,itriàiiãorad tbor. Et¡tdeft¡er. -

ITI. rHÀI }IUg! B! CþIEÀI¡IED IN THE trqTICE? :.
irliÎ: i3üå1"3r.:ï::tî*åT th¡ sr'c thrne la cvery ty¡,c or

t. {vrry_ffo l¡ Èha notlc¡ (daèc, tinc, place, rubjqeËlrbcutô br rprcttl¡d ¡¡ clierly-e--p"l.iËf.l
l- Each agenc¡¡, board or e ¡n¡r.s¡ion ¡hourd att€npÈ to preprae

î^:"1?! aEenda of irs nccr:lngc Þeforehanã ind'try Ë-iãfiõ,. Its planned agenda as far as is practieable.

REIIEMBER: IHESE curDEf¡rNEs ¡lusr 8E READ ALoNc r{rrH HBr3go. raYOU HÀVE ÀNY OUESTIONS, CONTACT YOUR STATE'S ÀITORNEY ON SP¡Cr¡¡.:,s.s :îT.r\T ..TTOP:::Y dF\!!1r,

J
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HOUSE BILL NO. 1380(Representative Stenehjem)
(Senator Holmberg)

À¡t AcT- rgguiri5rg f-u11,, edequate, and ti¡nely notÍce of Èhe meetínisof all public bodies.

BE I1 ENACTED BY lHE LEGISLATIVE ASSE¡I6BLY OF ÎITE. STÀTE OF NORTH DÀKOIA:

sEcTIoN 1. NorrcE' oF PLtBLrc ¡vlEETrNcs RE9uIRED ExcEprloNs
SCHEDULE sET BY STATUTE, ^oRÐrNÀ¡rcE, oR REsoturIõN. ) untess otherwise

. provided by law,_ pubtic notice must, be given'in ãã',rã"ãã of all-l-eetings governed by section 44-04-19. This 'notice sha1l containche date, time, and location ofthe topics to be considered. Eownoticer of a departure or an ashall not affeci the valÍdity ofthereat. In cases where tñe pu
neetÍngs, the schedule of -
aforementioned notÍce Ínformati
January witÌr the. secretary'of statauditor for ciÈy-level bõdÍes, an
publ5c bodies. This schedule shall be furníshed to anyone çÌ¡oreguests tþ. information. In addition, every public body sÍrall po-tpublic notice of each of its meetings.at, Íts- lrincipal 'offic-,' ifsuch exists, and at ttre locatíon
presiding officer shall have the
such public notice is gíven at
members are notified, and that th
requesting such infonnation

rn the event of 'remergency 
-or åp"çiaf meetings of a prrblÍc

bo-dy, the person calling such ã neétíng shall norify rãpresentäti"ãÀof the neh,s media, if any, located where tl¡e meeting ls to be helã
-Ênd which have- reguested tó be so notified of suéh speclãt -ã;

mergency_ meetings, of _the tine, _place, _ date, and tolics to beconsídered at the sane tÍ¡ne as sucti public bo-dy t s meibers aEenoti fied,.
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where reas ¡nable and practicabre, a p_ubric uojy should .¿turot::r:ï;.io|l*t.r scheduie rär ii;-il;ii'i.-ùy-iiatute, ordinance, or

the attornev .rênÃr'r -*.-r r A
assÍ'r-pôri:ï:3Îå= ffT5ïÌ"-ïH'L.n;;$i3i"H3"ãi"tnrîì3¡1t""" to

unress othen¡ise fpecified by-law, resoluli^o., o, orainance,or as decided by the pubÌiã-üãt;-trã'ri""" requíred by rhis Act donot Ì¡ave to- be puËtistr:ul--''ínälr""i.iõr-s-ãi' 
"..rion 12.1-11-06shalr noÈ eppry to this Act_ -vy¿-r\rr¡Þ r'À
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Eï8ffifl gNilBTN APPENDX D

BEåEE Tüf,EEH BEHFffiHBg¡Effi
880 easl Þouleu¡ld
?ol.ag|l.g?Eo

bisnarc[ 886ffi
notth da*s¡a

MEIO N): lËrn nahJz, Uilt Lfuùrþ
FRCIII: !{icf¡ae1 Drulten
RE: þa.ulabte Recagbre Þctrtne - Sftr File lC7llâG: lfay 21, 1979

.àttaclæd i a cç1t d a lËhraslca q+ræ @lgt deci.eiq¡ ntdch p¡pviaes
s¡''n i$igÌË i¡¡to q¡r rreasq¡abl,e rec4¡rbEe' ðst¡iæ. .Its appUcaliffry
i¡ q¡r state is +æstioabLe si¡ce Nehaska grqsdraÈer lads ate Ét tt¡e-
EËæ, tut tlp pjrrSpLee i¡¡tlolvd Ín tl¡e case slri¡ld povi.ae ñlrtts
ugerstardi¡ry of the iËsdtablê læaFrtr¡Ee" ccrqrt.
eeneraffy, rritl¡ reEpæ{, to gaprnfÍÉÈerr lüeùmska folLors a riparian
tlæø12, bsd c¡ a qhi¡atLqr oû the 'reas¡able' use ¡.trle, afd üe
'qelatfire rigtËst nrle. the reasoabl,e r¡se nrle govt¡es that atl
orertyirg l¡¡dorrrss Ey agFcopÉi.ate anl açply mters to beneficial r¡se
qr thei¡ fånls. ÞlH/Er¡ auy agcpriaLiør r¡æ¡æcted wittr benefi.ci-r
rræ ç¡f t¡e ¡årË is 'r¡rreasrabl"er if srch.r¡se ls injrrious to otÌ¡ers rùp
lan¡e rjghts to ttrc ffiti're rights' rr¡re gorrütes afl
overlyi¡ry la¡dc¡rss with a¡r equal strai in mtien. Nehslcars oculbi¡xttLøt
of tfpse-t¡p t1¡l€6 rns sÈaÈed in Olscr g. Citv d 8899, decC.deil in
1933:

the ¡trgi.@l rr¡Le is that tte cn¡rer of tar¡t ís sttiLleö to
apgopriåte s¡bÈerrare¡r eters fciJrd trder his lãd, h¡È tE
cæpt e¡rt¡act eûl æ¡rcfriate ttsr in e,Gss¡ of a reasoable
ad beneficia.t use r*e tle land rñich be oins' especi¡Ity if
sæh r¡se is injuicns to otl¡e¡:s tüþ have s¡bstatj¿'l rþhts to

rat¡ral :-s

qr cPiniør¡ sgPctet try tlE better

GIOI/ERilOE AFÎHUN A. UI{K
olcaÍ.lr

RIA{AEO'. GAL¡.AGHER
VLClìúnú-M.¡r.b

AI.VII{ A. KRAMER
¡llûrl

A¡1HURJ. l-a¡{Z
ÈYibttú

AFL€ilÊwlL'{B.r/I
OaÉr¡rGl

xYno¡ JUtf. q{FFrc¡o ME¡rg€R
Caîß.oaAe'i¡nw.

VERiK'II FAI{Y
tF.û, t 3l¡1. ÊrgitrræRæ'NK.GRAY

Y¡ll.t C¡tt

{
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!E!æ 1O: Ver¡r Fa¡ly, ¡tttt f,irrir¡ig
Ntay 2]., L979
Page 2

prefere¡ree in the use of
tlpse usiDg tle ¡ater for
¡refereræe over tlæse c
Itpse usirg tl¡e rater
preference over tlpse
ld¡sæiaf frur¡þses.

Às r¡sd in this secLi.ar,

the @¡Et relied, Ìerrily qr tle geference staü¡te. llæven, if this
Statr¡Èe had rgt elclgtgl, ttæ ICUaS¡<a Cq¡rt tü¡Id harrc been câ'E€rte'r to
deùenni¡e a.ry,oFÎr reT+y, if an¡', bsd cn a iæa,æ¡:able Ìrarmf tfreø¡,.In sudt a siù¡atjsr, the NeÈEaska @¡rt irdicates it rürld tar¡e r¡sed i¡e
æstatgsrB of lbrts, vrtlich iE similar to q¡r sËatr¡te, ard p6rides:

¡þ¡¡-li¡hilibJ¡ fæ r¡se of g¡rormd rÊter - erc€pcions. A ¡nssessæof l¡¡rl or tris grante rüro wiü:d¡aws gror¡rd rater frcn tlre
I¡r¡d aûl uses it fc a be¡reEìci¡t EJrpose is rpt s,Írjecù, toti¡hi'lity fc interference witÌr the use of tater Þr arptlrer,
unless (a) tte wÍttÉ¡anral of wate ctn¡sesr r¡nreasqta¡¡"e tpna
th¡Pt¡gh lorærirry the tater table c rdri.rg artesíån pressJrer...

.å, revisr of the attact¡ed, cpiai.ør j¡dica,tes ttat it is liJely that the
NeÈraslca 6¡rts $rcr¡ld trave fqnd tlat the i:rþatícr tË11, $rtrj"ch reqri¡ed
the plaínÈiffs þ incr¡r eltpq¡ses of S51346.58 ao captüre t¡Eir rater
u¡der tlæ clungd co¿i¿isrs, cørstituted, an r¡¡reascnable i¡rterferenæ.
úris assrçtiør is derivd Ê:En ttre District, @isr t}lat
tlæ defendanÈ,rs a¡¡læ¡rÍatigr of mte¡r "ca¡¡sed r¡nreascr¡able ha:m...þr
lcr,rEri¡g tl¡e r,ater-table and reducirg artesiðl ¡tressure."

rct¡E\terr si¡ce the ¡reference statilte j-s cn the bol<s, it ras ¿ ¡la¡r
dæi-si.crt tbat a lq,ær ¡rneferenæ ccn¡td ¡rlt ca¡¡se dauEe to a higfær
¡rrefeæræ, aû:l tt!¡s the irrigatcr ms re+rir€d to ¡ny ttÞ aoÊts oÉ
i¡Froving ûre ptaintif.f rs r.ÈIls.

tÎris qr¡estjø in reÈlr ÈlcoÈa Horld be deÈeni¡red bt ¡¡Gtlr Dalota CerUry
@de Sectiør 61-04-06.3r' r¡hich statæ:

61-04-06.3. PBfOR[I'!1.+i.qriÈy in tjæ s]all gitæ tåe s¡FernG
mter riglt. Pricitf¡ of a mter ragt¡t acquj¡ed ûder tÌris
ct¡apter det€s ñ!qû the filirg of an aptlcatict witf¡ üæ sÈate
eqliÐeer, eæçt, fæ ets aptied to dæsÊic, livesitock, or
fi.str, wil.dlife, arrl ottær recretisral r¡ses in dltch case tJre
priority dlate àbalt reLate back to tìe dat€ ¡ttnr¡ t¡e qt¡antlÏy
ót rmtå irr çesticr ces first, æcpiatea, r¡rless dlet¡ise
prwi¡A by lå\r.

a

a
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t¡Et0 1O¡ Vern faÌ¡2, !,üjlt, ünfuig
Nby 2L, L979
Page 3

Since ireasqnble¡¡egsn Ís a faclr¡al dlete¡¡tína¿icn¡ tùe @rds vþt¡ld be
calted r4:cn to dleÈemj¡e Èe¡tber a ¡ric ap¡ria'Ec æufd reasoably
acrlr¡ùe Ìris mts û¡ler tåe cttarqd cø¡d,itis¡s. ^ r--ñb

llidtaef Dq¡er
Di¡ec+c of lÊg-al Senriæs

l,D:pjw
Incl.: as
cc3 State lfater Ocrurissiø¡
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PRÀTHER

NO.41203 Filcd Fcbruur

l. preference in Èhe usc of undeground
wateE shai,l be Eiven to those using the watcr for domestic pur-
Poses- they sharl have prefelence over those craiming it for any
othFr purpose. Those using Èhe waÈer for agriculÈ,ura! purpcsc:
shall have the preference over those using the sarne for manufactur.
ing or industrial purposes.

2. DomesÈic use of ground water shall
naan all uses of ground uater reguired for hurnan needs as it re-
lates to health, fire controlr and sanitation and sharl incrude
the use of oror¡nd water fnr donestj,c livestock a¡ relaÈerì ¡6
nornal ra¡m and ¡anch operations.

3 As betseen domestic users of grolñrl
water there is no preference or prioriÈy. Every overrying oerner

has an egual right to a farr share of the undergrountr bratcr rar
domestic purposes.

4. the neasure of recovery in all civil
caeee ie conpensatÍon for the injuries sustained.

5. A possessor of land who wiÈhdraws
grou¡¡d eater fro¡n the land and uses it for a bencficiar purpose
ls not sr:bJecÈ to riabitity to preferential users unress Èhe

rtthdraval causes unreaconable harm through lonering the ¡rater
t'able or ¡educing the arÈesian pressure Ín existing welrs lraving
a ¡rrefcrentf¿l use.

v EISEN¡IJIJI¡,IN

l,1978.
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6. Under our preference stäÈute an

irrigaÈlon appropriation can never obÈain a right superior Èo

overlying o¡rner¡ to the use of underground rdat,er for domestic

pulPoa38.
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Heard before tì¡hiÈe, C. J., Spencer,

Boslaugh. &lccotrn, Clinton, Brodkey, anrl hlhiÈer JJ.
SPENCER, J.

this is an acÈion brouEhÈ ty domestic
wcl,l orrners to e,njoin the pu.urping of Eround rraèe! fronr an ir-
rigation well ouned by defendants, ånd for damages. The Distlict
Court found defendanÈs, wiÈhdrawal caused a loss of artesi¿n
pEnsaure in plaintifisr wells, Ínterfering with their donestic
appropriation.

the court found the waÈer waa sufficient
for all users ff, plaintiffs lowered Èheir pwnps to belov the
aqul,fer and defendants did not lower their purrp. It pernanenÈly

enJoined defendants from Lo¡rerilg tl.,eir pu¡np and fron pumping

for the períod of tirne reasonably required by plainÈiffs to Lower

their pu'ps. bhe court awariled ptaintiffs Èhe nccessary costs
of providing ån assured alteEtative method of water supply, or
a total recqrery of 95r346.58. lle affÍrn.

. plaintiffs pr¡ther are the orrners of
a 9-acre tract upon which they ruaintain their residence. The

resldence io supplied tviÈh weter by dn artesian '¡ell located on

the prenl'ses. the artesian pre¡Eu¡e rra6 nornally sufficienè to
force water ln the well to a rever 5 Èo 6 feet, above the ground.

Tl¡e wcll was r2l feet lo inches deep and 2 inches in dia¡neter.

lrre other landowr¡ers, purleys and Zes-

slns, asrigrned their elal¡¡s to prathels. unless designated by
name hereafter, lhey are included ínti¡e title "plainÈiffs.,, The

Purleyr rre the orrnels o! a 2-acrc tlact. The residence on the
preniscs ia supptied hrith rracer fron an artesian r¡elr lll teet

I
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ileep and 2 inches in diameter. The artesian pressure uras -suf-

ficient to raise the water above the ground.

The Zessins are the owncrs of a tract
of.land ln Ètre saoê a¡eê which is oceugied by Èhêir dèughter.

The residence u¡¡on the prenises is supplied !,rfÈh !úater by a 160-

foot well ulth 4-inch casing and a subnersible punp. The vraÈer

tn the zeseln sell dId not rise above the -surface of tl¡e,ground.

Defcndants Eisennanns ¡lurchased a 90-

¡cre tract of land in the area in ltareh of 19?6. On July 9,

1976, tl¡ey compleÈed an irrigaÈion well on the prernlsês. .The
well sas 179 feet deep and had a capacity of 1,250 gallons per

ninute on a 2-hour têst.
On iluly 9, 1976, Eisenmanns conqenced

punping fron the well aÈ an estinaeea rate of 550 gattons per

Ètnute. Praü¡ers and Furleys lost the use of their wells on

a¡uly 10, 1976. Zessl.ne ¡ost the use of Èheir well between the

cncning of .luly 12 and tlre nrorning of July 13 when the nate¡ level
droppcd below the level of the subneËsible pu¡np. Because of the

lose of wates, Èt¡e Zessínsr ¡runp overheated and welded itself
to t¡¡ê cacing. zessins sere r¡¡able to dislodge the prurp and were

forc¡d to d¡ill a nêw well to a depth of 164 feet.

FoUorring a "tipulaÈion by the parÈie;,

a Èân¡oa.ry tnjrurction wag'issued on July 20, L976, to permit the

tnl'tærrity of Ncbra¡ka Con¡an¡ation and Survey Division to'conduct

e¡Èain te5ts on tlre sells. l[hê tests con¡i¡ted of purnping the

irrigaÈion well aÈ a rate of 375 gallons per ninute for 3 days,

tl¡cn neasuring ttre draw do¡¡n of the Elsen¡nanns' rell and a nr¡mber

ol other obseavation vells whlch included the three domestic
i,

-
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welr¡. - AÈ che end of ttre pumping periotr the rneasured drab, dolrn
on lhe Prathers'well was 61.91 feet; the Furleyst we).I, 65.45
feet; and the Zessins'weJ.l, 65.6 feet. The draw down of rhe
Eisennanns' well was 9?.92 feeÈ. À11 Èhe werrs recov€red to Èhe
prcpulrping lever within 1l days afcer cessation of pumping frorn
the lrrigaiion wetl.

The tuo hydroJ.ogists who conducted Èhe

te¡È! nade certain findings: (f) The irrigation well and the
donc¡êic wells were drawing fron the sane aquifer. ll,t The
aquifer courd be defined ¡rith reasonabre scientific celtainty.
(3) The pumping by Eisenmanns depressed the artesian head of the
donestic ûelrs. (4) The cone of infruence caused by Eisen-
oânas' punping intercepÈed or affected the plaintiffs' wells.
(5) the common aquifer f¡o¡r which tÌ¡e donestic and irrigation
wells d¡aw ,ater is sufficient to suppry both domestic and r¡ri-
gation needs. (6) For plaintiffs to obtain water fron their
well¡ during periods ¡rhen Eiser¡ma¡¡¡rs wer grrnping, they would have
to punp uater f¡on the Èop of the shale.

. Section 46-635, R. R. S. 1943, defines
'ground rater" as: rr r r that waÈer which occurs or !þveg, seeps
filtere, or ¡rreolates through the ground under Èhe surface of
th¡ rand-' Thc elistence or gråuna waÈer in any partieurar area
t's depandent not ørly on tte source of the \raÈe! but also on the
geologlc formation of the earth. Thê eerth nateriars with suf-
tlcleat porositv tg eontain siqnifica¡t arnounta of rr¡6u¡¿ watcr
ancl sufficient pe¡neability to allow iÈs uithd¡arral in sionífiç¿¡lg
cuântities åæ carted 'aquifers.' The upper ¡urface of Èhe ùrater-
saturated natellal is called "the ¡rater table."
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Àquifers arc almosÈ alurays underlain

by an inpervious layer which prevents the water from percolàÈing

and seeping downrdard to such a level that it would be beyond

csoú¡cmLcal reach. 1ìro of the domeatic wells in\rolved nere de-

pendenÈ upon arÈeEian preseure. This resulÈs when ground water

ts not only underlain by irnpervious ¡näterial but, is confined

Þet¡reen or u¡¡deEneath inpe¡rrious layers as sell. À r,¡elt pene-

ÈraÈlnE through one of the surroundÍnE iarpenrious layers prgviêes

an escåpe valve through erhich ¡ra¡er will flow wirhouÈ external.

force go long as sufficÍenÈ artesi¡n plessure cxisÈs.

Before Eencating the current' Nebraska

l¡wr iÈ is rrall to note the various ccnuon las via¡s concerning

rights to'ground ¡ratEr. the nonstatutory theories are classified
åst (11 the coruron lar¡ or Englísh rule; (2) the reasonable

use, or Ànerlcan ruler ånd (3) the correlative richts doctrine,
or C¿lifornLa rule.

tinóer the English or comnon larr rule¡
a la¡rdor¡ner had absolute. onnershiD of the rdatêrs under his Iand.
Be cguld, thercfore, wl.thout Uèbility, withdraw. any quanÈity

of çatêr for any pur¡rocê even Èhough the ¡esult was to drai¡r aII
r¡têa trc¡¡ beneath surrounding lands.

îhc Anerican rule of reasonêble use

¡l¡o rcc.ogni¿ed a prgprietanr interest of an overlyino o¡ner in
tåÊ vaters w¡der his lands. "'The Arnerican, as distinguis'hca
frqn tJ¡e Englìsh rule, is thet, ¡rhile the owner of the land is
entitled to appropriaÈc subÈelranean or other r¡aters acculnuJ,aÈing

on hi¡ land. which Èhereby becones a pèrt of the realttr he can-

not extråcÈ and approprlate then Ín excess of a reason¡ble and
n

-
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beneficlal use. upon the land he owns, unconnected rrith Èhe

beneficial use of the land, especially if the exerqise of such

use in excess of the reasonable and beneficiar use is injurious
t¡.othersr hrho have substant,iêl rights Èo the L¡ate¡.'.,' l{etEo-
politan Utill,Èies Dist. v. ¡r.erriËÈ Beach Co., lZ9 Neb. ?g3, l4O

N. l{. 2d 626 (1966). There is no preference as Co use under the
àneriqan rule.

lhe California or correlative riEhtg
rule essentialry provides the rights of arl landou¡ners ove! a

conmon aquifer are coequal or corelaèive and one cannot extract
rcre tl¡an hie share of the water even for use on his own rand
where otl¡ers' rights are injured thereby.

. Nebraska has had few decisions deali,ng
with underground water proble¡ns. fn Olson v. City of Wahoo, l2¿l

Neb. 802, 248 N. w. 304, our court, in 1933, enunciateal a modi_

fied re¡sonable use rule. It said:

(ItålicE supplied.) the portion ear-

phaslzed ras noè a parÈ of the A¡nerican rule as enr¡¡rciated in a

uaJorigr of. t¡e states. N€braska, in Olson, adopted the rule of
rcasonable use with the addÍtion of the cåtifornia Gl0ctrine of

-
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thc or¡ner of land is entitled to appropriate subterranean waters
for¡nd under his land, buÈ he car¡ngt e:rÈract and appropliate theür

in excecs of a rcasónable and beneficiar use upon the la¡rd wi¡ici¡
hc ownr, erpecially if such use ic injurious tô others who have

aubctar¡tial rights to the eatêrs, and if the naÈuraL u¡dergrour¡d

"rpolr 
1" ir"offi.I.nÈ for 

"11 orrr.r-, .""h i" .rrtitl"d to 
"

reasonable proportron of the shole, and while a lesser nu¡rber of
states have adopted this rule, lÈ is¿ Ín our opinion, s

by the bctter i

upported

'The Àserica¡r ruie is that
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¡ppotÈion¡nenÈ in Èine of shortage.

In the subsequent case of Luchsinger

v. Ipup RÍver P. P. DisÈ., I40 Neb. L79, 299 N. Itr. 549 (1941),

the. cor¡rtr8 attegtion was directed Èo the facÈ thaÈ the olson

enunciation eras dicta. The contention hras ¡naile it was not binding

on Èhc defendants in that controversy. The court answered Èhe

ruggerÈIon of dicta as followg: "f{haÈêver nay be thought of its
epplicability to the case in which the rule was adopted, iÈ ¡n-
¡wer¡ for it,¡clf a¡ a ¡ound ¡rropoei,tion of l¡w essential Èo the
proÈection ol property rJ.ghÈs of private individuals and i¡ con-

slstent wtÈh tÌ¡e Constitution and sitlr ¡rorality and justice. "

¡n ltetropolitar¡ Utilities Dist. v. trter-

rltt Beach co., 179 Neb. 783, 140 N. I{. 2d 626 (1966), Èhis corirt
¡aid: 'Íhê rule in this state as to Èhe ríghts of riparia¡r owners

ía that, rhlle the erner of land is entitled to appropriate sub-

tÊEanean or other waters accu¡m¡lating on his Iand, which chereby

b¡coc¡ r pârt of the realÈyr he carurot extract and appropriate

lhar in e:.ccaa of a reagonable andl benefieial use upon the land
lie ornir'ru¡co¡inected with the beneficial use of the land, es-
pecially íf tt¡e exereise of such use'in exceas of Èl¡e reasonable

a¡rd be¡¡eflciar use ie injurious to otherc who have sr¡betanti¿l

rightr to the sater.' Thls stat.ÍEnt, which was the ¡easonable

u¡e doot¡l,ne, Ied sor¡e commentators to quesÈion r¡hether the
ooL¡¡l,on of proportionatê use l{as intentional. tè rra! not.,
Pro!,ortlo¡al use wès not, lnr¡olved in Èhat case. Our Iay re¡rained

ec lÈ r¡s enuneiated in Olson 'r. Cí.-y of !,itahoo, 124 Neb. gO2, 249

N. r{. 30{ (1933).

The question the instant cäse presents
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is one of first impression in this state. The thrce domesÈic

sells of the plaintiffs do not cont.rihute significantr,y to a

reduction Ín the artesian pressurê or vat.er lever of the und.er-

Eround aguifer- tÈ was not, until Èhe defendanEs subsequently
sunk and operated their irrigation hretl Èhac plaintiffs lost Èhe

artesian pressure and the use of theÍr r¡eils.

¡ The evidence indicates defendants had
¡ ru¡off of approxinately 15 to 25 Earrons of water ¡ler ninute
above Èhe nater uÈilized on their land. The Èrial eourt found
this was in excess of a reasonable and beneficiar use on Èheir
own land. ¡t is not necessåry for us to reach this issue. I{e

do noè dee¡¡ iÈ material in vies¡ of the decision we rcach herein.
Thls case uust be analyzed in reference to section 46-613, R- R. s
.1943' the preferential use statuÈe.

Under Èhe reasonable use doctri¡e, txro

neighboring lar¡downers, each of who¡r is using the water on his
o¡rn property overlying the comnKrn supply, can withdraw all the
supply he can put to benefícÍal and reasonable use. v¡hat is
rc'conable is judged solely ln relationship to the purpose of
¡uch use on the overlying land. rÈ'is no¿ judged in reration to
thc necds of others. Eârnsbergc¡, Oeltjen, Ê Fi,scher, cround,-
w¡Èer¡ Fron Windnilts to Conprehensive public t{ånage[¡enÈ, 52

N.b. t. Rrv, 179 ar p. 205 (f9?3)

Our preference strtute points thê way

to a s.lution of thc proaent co¡rtroversy. rù i! apparenè the tria
court uaed it with an adaptàtion of the rure proposed in the
lentativ€ Draft No. 17 of Eeceion 956Â of Rescalemcnt, Torts 2d

¡

a
I åì.

n
i¡ (f97fr. That rule provides in part: "S. g5gA. Non-liabilíÈy
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fo¡ u¡c of ground water -- exceptions. 

^ 
possessor of land or his

granÈe€ r¡ho wÍthdraws ground ürater from the land and uses iÈ for
a b¡neficial purpose is noÈ subject to lj.ability fgr interference
wltl¡ the use of sater by anotlrer, unless (al the wiEhdrawal of
u.tÊr causes unreasonable harm thtough lorrering the r,raÈer

ot Lanpressu!ê¡ ttt. the strict Court for:nd

detendants I appropriation of wât,er unreasonable hañn to
plalntifts by looering ehe nater table and reducing artesian
prcclure. i .

lhe eo¡urenÈ in ResÈatenent,, Tortg 2d,

.uggectr the tentative rule is Èhe À¡rerican rule wj,th its pro-
tccèion broadened. ft is not so broåd, however, as È.he Neùrraska

n¡le. As tlre cgmnenÈ, notes, it glves rþre or less unresÈricted
f¡eedou to tt¡e posaessor of overlying land to dévelop and use

gtou¡rd rater. It doeE not aÈtempt to apportion the waËer âmong

uscrs except to Èlre cxÈent tlrat s¡lecial conditions pernit it to
be donc on a ratlonal basis. It glves the protection of the
Ànêric¡n rule to owner3 of snall wells harned by large withdra¡r-
als for use elgenhere, but extends that protectlon fn proEer cases
.to ha¡¡¡ done for operation on over lying lands

lh¡ch of the litigation involving users
of ground rratêr hac invol\red Èhe collateral effects of a rith-
dr¡val of the water ratlrer than a divisíon of it. There was no

problcm herE vith Èhe artecian pressure until defendants wlthdrew
in exces¡ of 350 garlone prr minute and lowered the rràter beyond

tåe reach of the domestic wells.
There is sufficient ¡rater in the aquifer

for arl the parties if d,cfendants' irrlgatÍon well retnains at its

I
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present level and Èhe donestic wells are lowered to the top of
the shale. lhe trial court found Þlaintiffs had bcen damaged

to the extent of the expense necess.rry eo lower thelr rrells co

tl¡e chale.

The te¡r¡ reasonabl,e use, as conÈenrplaÈed

in the Àmerican rule, relates to the manner in which water is
used upon the land of the appropriator. the interests of adjaeent

lanrdorrners are in issue only when the appropriator uses water in
Gxcêsa of the reasonable.and benefícial use of it upon his land,

and that excess use is injurious to bl¡e adjacent Landowner.

the Èe¡m "reasonable uÉe" as defined in
the correlatlve rights doctlrfne ¡reani reasonable share of the

whole. Unðer the corre¡ative riEhts doctrine, the overlying
otüreas have no proprietary inCercat in the water, and in ti¡nes

of rhor:tage each overlying owner has an egual ênd correlatÍve
right to ¡¡ke beneficial use of his,proportionate share of the

watêr.

. R€agonable ESêr âe defined in the

¡lropored Rcstatenent doatrine. neans a balancíng of the eguities
bctwecn thc use nade of Èhe eatêr by the subsequent appropriator

rñrrsua the irrjury c¿ugcd by thaÈ uÊe to the prior appropriator..

Thc Ncbraska :nrle, as prcviouely pointed

out, ís a combination of the Ànerican and the correlative rights
doctrlne. ft muat be const¡i¡ed, however, in the lighÈ of ou¡

Prclerence statute, ¡ectlon 46-613, R. R. S. 19{3. ThiE sratute
provl,des as follows: Ín the use of undcrground

water rhall be glven to tl¡osc using the hr¿ter for do¡nestic

pulposes. lhey shal! have preference over Èhose claining it for

rfrF
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It ig ou¡ €gatute uhich di
the Nebrask¿ rule from other rules. Under the statutêr the us¡
of r¡¡¡dârg?gund wate- for do¡nestlc aurposes has first preference.
rt takee prLority over alr other uses. As between do¡restic userÊ,
honcver, there Ls no preference or prioriÈy. Every overlying
qwr¡cr h¡s an equal right to r fai¡ sharc ol Èhe underground waÈer

for douestic Aur¡roscs. If the artesian head ia the pres€nÈ

gituatlon had been lowered by other donestic usels, pl.aintifls
rould be entitled Èo no relief so long as they still coulil obtain
.rÂtcr by deepenlng tJreÍr r¡erls. rf the wete¡ becane insufficient
for Èl¡¡ uso of all do¡re¡tic userg, each domest,ic user would Þe

enÈitl¡d Èo ¡ proportÍonate ¡hare of the ¡rater. Arl do¡negtic

l¡¡¡t¡' rcaardleee of priorlty in èi¡ier are entítled to a fair
ot tbc rater ln ttre aguifer.

llhat, horever, is not the present prob-
len- lle are tlrartng with plaintiffs who have preferenÈial rights.
¡fe arc cgnfrgnted vlth the sltr¡aÈion where tlre appropriation by

Èhe ¡lef,andanÈs rendered tl¡e prainÈiffs' werr useless during Èhe

pun¡ling period and the pcrlod of ti¡ne altêr thc punpinE ceased to
ncharga the arc¡ so the rrater agaín reached plaintÍffs, pumps.

n

¡i

n

/
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1

t

any oèher purpose. Those usl,ng the braÈer for agricultural
pusposes shall have the preference over Èhose using Èhe sarne for
na¡¡ufacturing or lndusèrial purposes

iÀg used in chis section, êorDcstic usc

of gror¡nd nater shall rnean all uses of ground wate! reguired for
hun¡¡¡ aesds ¡¡ it ¡elatec to health, fire conçrol, and sanitation
¡¡¡il rh¡lr ínclude tl¡e uge of ground uager for domestic livestock
as related to nor¡nal farm a¡¡d ranch operaÈions."
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fn the case of the 3-day tese conducted by rhe hydrologists, this
recharge periocl was lr days. rn Èhe case of the zessin well,
the appropriation by defendants also froze Èhe punp to the pipe
and required Ure drilling of a new '¡¡ell..

. plaintíffs can stÍll obtain sufficient
¡ratêr for donestic purposes by drirring welrs to the share. rÈ
¡rould not have been necessary for then to incur Èhe necessary
expsnse to do so except for the acÈion of defendants. !ùichouÈ
gueation¡ prainÈiffs havs g¿g. damaged by the operation of de-
fendanÈs' well. As the trial court found endants' wi thdrawal
of raÈer caused unrea lowering the
water table or reduclng the artesian Plaí¡¡ti ffs had
obtained a.property right in thaè use so they should have a
reDedy for Èheir da.Eage.

The tenedy clevised by the t8fal court
presentlr a very equitabte soluÈion., r_t rei¡nburses the prainti(fs
only for the expense they trere forced to ineur beeause of the
action of the defendants. praintiffs, wells *,ele very adeguaÈe

fo¡ their ou/D purEoses. Their use of uater for domestic purposes
took precedence over the appropriation for agricuj,tural purposes
by the defe¡rdants. plaintiffe had a valuable property right in
the extraction of weter for donestic purposes. rt was sorery
defcnda¡rts' acÈion rhich deprived thenr of their right. Irefendantt
by pr^mping large guantiÈÍer of wate! frcnr üre sanre aguifêÈ¿ !9_
eÈeoyed the artesian pressurc for two of thc we1ls. por the
oürer well, whJ,ch was deeper and used a punp, defendants, action
lo¡rêred Èhe water berow thc reach or Èt¡e punp and èhe reÊurtant
heat froze the punp to the pipe. The only way plainÈiffs could
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À
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l.l

it



û

!

-

a

¡

f:

n

n

be assured of water for domestic purposes lras to drirr welrs to
the shale. This expense was thrust upon plaintiffs solely as a
con-equence of riefendantsr acèion in destroying plainÈiffs,
artêsian prgssure and rowering Èhe water below lhe reach ol thei¡
do¡aestic wells. praintiffst right to the extraction of rrater
fror Èheir existing wells eas appropriaÈed or destroyed by the
åctl'on of defcndants. what shoul,d be the extenÈ of plaintiffs'
danege? certainry it shourd ¡é tne cost of restoring or obtai,ning
what plaintiffs had before iÈ was appropriated by defendants,
action.

The neagure of recovery in a1l civil
ca¡es Ls cornpensation fo¡ the injury lustained. Àbel v. Conove¡,
¡70 Neb. 92,6, LO4 N. t{. 2d 694 (f960). We hold tt¡e defendanÈs

are rlable for the nêceÊsary and reasonable expense Èo restore
uhat plaintiffs lost by defendants' action. This is tl¡e result
rêachêd by thc È¡iÄl Judge, and we ,affi¡:n tlre judgrnent rendered.

The solution devised by the DistricÈ
Court Is È¡¡e cgrrect or¡e. The judgrnent is affir¡¡ed.

ÀFFIR¡.TED.

v

.T
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APPEND IX I ]EI I

Smre or Nonrn D¡xore
EXECUTIVE OFFICE

BISMARCK

ARTHUR A. LINK
Govcrnor

EXECUTTVE ORDER 1979-8

Section 6l-16-15 of the North Oakota Century Code requires a permit from the
appropriate water management district and the North Dakota State Engìneer prior to- the construction of any dam, dike, or other device.for flood control purposes,
which is capable of retaining or diverting more than L2\ acre-feet of water. An

extensive serìes of dikes have been constructed in North Dakota along the Red River
without necessary authorization, and therefore, these dikes are ilìegal. However,
the severe flooding of 1979 caused the breach of many of these dikes.

Extensive dikes have a'lso been constructed on the l4innesota side of the Red

River, without proper authorization according to l4innesota larú. Therefore, the
dikes in Ì4innesota on the Red River are also illegal. I have agreed with my counterpart
in Minnesota, Governor Al Quie, that it.is necessary to prohibit the reconstruction
of any existing dikes, or the constructÍon of any new dikes, until uniform rules
for dike construction are adopted in both states. t{e have set August 15 as the
deadline for this effort.

Therefore, I hereby order that, effective immediately, the provisions of this
Executive 0rder will be impìemented by the North Dakota State lrlater Cormission and

the North Dakota State Engineer:

1. The North Dakota State Engineer shall take irmediate enforcement
action aga'inst any individual who initiates reconstruction of any
existing dÍke, or construction of any ne¡{ dike, in North Dakota
without proper cömpliance with law.

2. The North Dakota State Engineer'shall ir¡nediately dedicate
necessary staff personnel to meet with equal counterparts in Minnesota
to adopt uniform ruìes concerning the construction of new dikes and
the reconstruction of existing dikes along both sides of the Red

River. The agreement between the North Dakota State llater Cormission
and the Minneiota Oepartment of Natural Resources shall also be

amended, if necessary, in a manner deemed appropriate.

3. The North Dakota State Engineer shall inned'iately dedicate
necessary staff personnel to meet with egual counterparts in Î'linnesota
to deveìóp uniform procedures for addressing existing agricultural
di'kes along both sides of the Red River.

4. The effort set out in paragraphs 2 and 3 shall be completed
- no later than August 15, 1979, at wh'ich time the results and con-

clusions of unifõrm rules, procedures and criteria shall be.presented
at a joint meeting between the Governors of North Dakota and Minnesota-



Executive Order lg7g-8
Page Two
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-

6

During thfs time, effective imrndiately; the t{orth Dakota State
Engineer shall dedicate-staff personnei to cause an invèntorv-to oe
made of existing dikes in North Dakota along itrã neo River. it-is-not
necessary, however, that this inventory be ðompleted by August 15.

In carrying out thìs Executive 0rder, the state Engineer shall
consult and seek the advice of the Red River .loint-tlatãr ttañagement
Board.

Executed at Bismarck, North Dakota, this nlneteenth day of June, 1979.

- ,E,Z
ARTHUR A. LINK
Governor

ATTEST:

o ta

tÞputy
{

J
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APPEND IX IIF'I

RESoLUTToN No. 79-6-404

ORDER PROHIBITING CONSTRUCTION OF NET{ DIKES
A}ID RECONSTRUCTION OF EXISTING DIKES ALONG

THE RED RIVER OF THE NORTH

ITHEREAS, the Red River of the North ls an ínterstate and international

river, draining thousands of acres of watershed area in North Dakota, South

Dakota, and l{ i nnesota; and

I,JHEREAS, ln recent years, frequent floodlng by the Red Rlver of the

North has caused the loss of milllons of dollars in damage and has destroyed

crops, roads, bridges, and buildings; and

IIHEREAS, extenslve dikes have been constructed along the Red River of

the North, both ln Hlnnesote and North Dakota, north of Grand Forks, North

Dakota. Hovrever, the dikes constructed along the Red River in t'llnnesota

are more extensive (116 miles ín Hínnesota ccnpared to 2l miles ín North Dakota),

rpre coñtinuous, and capable of retaining more ¡rater, and therefore magnify

damages in North Dakota caused by flooding of the Red Rlver; and

ÌTHEREAS, the severe flooding of the Red River in 1979 caused the breach

of many of the dikes along the Red River; and

1JHEREAS, Governor Link and l{innesota Governor Quie have agreed that it

ls necessary to prohibit the reconstruction of any existing dikes, or the

construction of any nerd dikes, untll unlform rules for dike construction

are adopted în both states, to ensure that citizens on both sides of the

Red Ríver receive equitable Protection from agricultural dikes.

NOI{, THEREFORE, BE tT RESoLVED, that the North Dakota state water

Cormission in its meeting held in Blsmarck, North Dakota, on this 25th day of

June, lg7g, by virtue of its authority pursuant to SectÏon 6l-16-15 of the

North Dakota Century Code, which requires a permit from the North Dakota
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State ÙJater Cqnmîssion and the appropriate water management distríct prior

to the construction of any dike or other devíce for flood control purposes,

does hereby prohibit and lmpose e moratorium on the construction of any new

dikes, or the reconstructÎon of any existing dikes, along the Red River of

the North în North Dakota.

BE lT FURTHER RESOLVED, thet thls Order and lloratorlum shall remain in

effect untll formally resclnded by the North Dakota State l{ater Commîssion.

BE IT FURTHER RESOLVED, that this Order and ltloratorium is hereby issued

in accordance wÍth simÍ lar action taken by l,llnnesota.

BE lT FURTHER RESOLVED, that a copy of th¡s Order and Horatorium shall

be published În a newspaper of general circulatlon where the dikes are

constructed, and copies shall be fon¡arded to all County Connrlssfons, tlater

llanagement D¡stricts, and all other local, state, and federal officíals and

agencies concerned with or having an ínterest in or impact upon the flooding

problems of the Red River ín North Dakota, and to the Honorable Al Quie,

Governor of l,linnesota.

FOR THE NORTH DAKOTA STATE T.'ATER COI,II{ISSION:

ur
Governor-Cha i rman

SEAL

ATTEST:

ú

!)--,,-)Jol'
Vernon Fahy
State Engineer

(t
-



},ATER PERMIT AGENDA FOR JUNE 25, I979 ilEETING

souRcE PURPOSE

Ground l,later

,r I ND ICATES PR IOR
PERMIT STATUS

AMOUNTS REqUESTED COI'IMENTS S RECOMMENDATIONSNO

)170

3023

302\

3074

NAI{E AND ADDRESS

Cargill, lnc. -
I'tínn., Hínn.
(Cass County)

Prlority: 3-26-79
Hearing: 5- 7-79

Leedahl, Alvin N. -
Leona rd
(Richland Counry)

Pri ori ty: 4-
Hearl ng: 5-

Leedahl, Arlo -
Leonard
(Ransom County)

Priority: 4- 4-lg
Hcåotå3y 5- 7-79

Forsberg, Donald -
L î sbon
(Ransom County)

Priority: 4-
Hearlng: !-

¡k N0 PR l0R PERt'l ITS

G round l.ltter

J! NO PRIOR PERMITS

Ground l,later

* NO PRIOR PERMITS

G round hlater

lndustrial 175.0 acre-feet

I rrigation 960
480

acre-feet
acres

lrrlgatlon 320.0 acre-feet
160.0 acres

I rrígatíon 0 acre-feet
0 acres

iltiÕs recóomended that
action be deferred
at this time.

It is reconrnended that
action be deferred
at this time.

It is recormended that
action be deferred
at this time.

It isreecommended that
ectlon be deferred
at this time.

0
0

79
79

4-
7-

79
79

4-
7-

320
r60

!
!
m
=
=x
q

o
\å,

* NO PRIOR PERMITS



NO

3l 6l

3069

221\

3t63

NAHE AND ADDRESS

Lohse, Lester J.
l,lllllston
(williams County)

Prîority: 2-16-79
Heaiñgg z 5- 7-79

Grosz Brothers -
Turtle Lake
(McLean County)

Prlorlty:
Hearl ng:

Locken, Davld -
0akes
(0lckey County)

Priority: 4- 6-79
Hearing: 5- 7-79

l{iller, Mary Anne -
Hoorhead , l,l i nn .
(erl99s County)

Pr îor i ty: 3-
Hearlng: 5-

Ground l{ater lrrlgatlon 320.0 acre-feet
160.0 acres

4- 6-lg
5- 7-79

Cottonwood Lake lrrigation 300.0 acre-feet
200.5 acres

* NO PRIOR PERMITS

Ground l,later lrrlgatlon 520.0 acre-feet
312.0 ecres

,t N0 PRIOR PERI{ITS

Ground blater lrrlgatlon 480.0 acre-feet
320.0 acres

* #2859 (ertortty Date: 5-ll-771 Granred l5o.O acres -

-2-

SOURCE PURPOSE

#30ßt (prtorlty Date: l2-t9-7ù Granted t35
(160.9 acres held

AHOUNTS REqUESTED COI'iI.IENTS S RECOHHENDATIONS

It is recommended that
action be deferred at
this time.

It is, recommended that
action be deferred at
this time.

It ls recomnended that
action be deferred at
this time.

<¡ ì

.0 acres -
in abeyance)

It ls reconmended that
act¡on be deferred at
thís time.

79
79

2-
7-

ctt

* NO PR IOR PERI{ ITS



)

N0.

3t68

1356

3174

3072

NAME AND ADDRESS

tlolff, Laverne P.
Chase I ey
(rt¿¿er County)

Priorlty: 4-l l-79
Hearlng: 5-ln-79

Perhus, James -
Tay I or
(Dunn County)

Prlorlty: 3- 9-66
Hearing for
Amendment z 5- 7-79

Sykeston, City of -
Sykeston
(wel ls County)

Priority: t+-12-79
Hearing: 5- 7-79

Heehl, Jlm -
0akes
(oickey County)

Priority: \-16-79
Hearing: 5-l\-79

SOURCE

Ground I'Jater

,k N0 PRIOR PERHITS

Knlfe River, trlb.
to Mîssouri Rîver

-5-

PURPOSE

I rrígation 222.0 acre-feet
148.0 acres

lrrigation- Thisi is a reguest
t'laterspreadlng for addltlonal polnts

of diverslon.

It is recommended that
action be deferred at
this time.

It is recornmended that
action be deferred
at this t¡me.

AMOUNTS REqUESTED COIII'IENTS E RECO}iI'IENDATIONS

Ground ÌJater lllunlcipal 65.0 acre-feet

* #1023 (prlorlty Date: 6-28-62) Granted IOO.O acre-feet

G roundWlJater I rrlgatlon

It is recornmended that
action be deferred at
this time.

It ís recommended that
action be deferred at
thi s t lme.

240.0
| 55.4

acre-feet
acres

@Itr

I NO PRTOR PERI.IITS
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NO

2927

3136

3061

Priori ty:
Heailng:
Deferred:

I 0-20-78
r 2-t t -78
2-20-79

NAME AND ADDRESS

Ohl ln, James -
Hope
(Steele County)

Priori ty: 6-16-77

Soderstrom, Stanley -
Bowman
(Boulnran County)

SOURCE

Ground I'later

* NO PRIOR PERHITS

Unnamed Stream,
trlb. to Grand
River

Ground lJater
(c¡uu Sprines)

PURPOSE

I rrigatlon .0 acre-feet
.0 acres

Recrea t I on 56.5 aere:feet
s torage;

42.0 acre-feet
annual use

I rr lgatlon 5tt
66

acre-feet
acres

960
480

Al,touNTs REQUESTED CoI|HENTS s REC0I'ü{ENDAT|oNS

The appl lcant has oot
expressed any further
desire to complete the
appl lcation, therefore,
the appl icatlon has been
rrVolded-Appl lcatlon

I nconp I eterr.

LaMoure, City of -
Lal'loure
(La[oure County)

t N0 PRIoR PERHITS

Ground l.later
(LaMoure
Aqu i fer)

Municlpal 214.O acre-fêet 214.0 acre-feet

* #1790 (lrlorlty Date: 6-28-71) Granted 8076,0 acre-feet
storage and lf8Z.O acre-feet annual use for
Cottonwood Creek Dam (permit held by clty)

56.5 acre-feet
storage;

42.0 acre-feet
annual use

54,0 acre-feet
66.3 acres

Prlorl ty:
Hearing:
Deferred:

3-22-78
5-t5-78
6- 1-78

Satterthwalte, Earì -
New Totrn
(ilountral I County)

Priority: 2-
Hearing: 4-
Deferred t 6'

0
3

6-
3-
I.

78
78
78

@
CA

3051

r, # 253 (prlorlty Dare: 12-13-1904) Granred 100.0 ecres
#2449 (Prlortty Date: 5-7-76) Granted 22.1 acres



NO

2425

2565

3028

NAME AND ADDRESS

Reed, Clarence R. -
Fargo
(Ransorn County)

Prioríty: 10-21-76
Hearlng on
Amendment ¿ 2-20-78
Deferred actlon
on Amendment:

6- t-78

Peterson, Clouse -
0akes
(Ransom County)

Prlorlty: t0- 4-76
Hearing: l-17-77
Deferred: 2-ll-77

Bergstromrì01 lver and
Carlson, Hartley J. -

Bott i neau
(Bottineau County)

Prlorl ty: 4-17-79
Hearl ns: 6-18-79

SOURCE

Ground l,later
(Sheyenne Delta
Aqui fer)

Ground l'rater
(Eggècvàðe
Aqu I fer)

NO PRIOR PERMITS

Unnamed Stream,
trlb. to Lake
l{et i goshe

NO PRIOR PERMITS

-5-

PURPOSE

I rr I gat ion

I rrigation

I rrigation
(col t
Course)

This is a request
for an addltional
point of dîversion
located ln St{t of
Section 20-135-53.

AI'IOUNTS REQUESTED COI{I{ENTS S RECOHMENDATIONS

It ls recormended that
the request for an
additional point of
dlverslon be approved.

240.0 acre-feet 188.0 acre-feet
156.0 acres 125.0 acres

(Remalnlng 52.0 acre-feet
and 31.0 acres of
orlglnal request to be

(rn¡s request 
""roïJ;S'J.¿ 

uv the srate
Engîneer on l.lay 2J, 1979.1

40.0 acre-feet
20.8 acres

It is recommended that
actlon be deferred at
this tîme.

@



NO

3t75

3173

3130

NA}IE AND ADDRESS

Grand Forks County
l/ater Management
Dlstrlct (Upper
Turtle River Watershed,
Detentlon Dam No. 4 -

Grand Forks
(Grand Forks County)

Priority: 3- 6-79
Hearlng: 6-18-79

blr l ght , Roger -
Curml ngs
(Trai I I County)

Priori ty: 4-l I -79
Hearlng: 6-18-79

Harvey, City of -
Harvey
(Pierce County)

Prlority: 5- 3-79
Hearing: 6-18-79

Leedahl, Duane A. -
Fargo
(Richland County)

Prlorlty: 4-17-79
Hearlng z 6-18-79

SOURCE

North Branch, trib.
to Turtle Rfver

Red Rlver of
the North

t N0 PRIoR PERMITS

Ground l,rater

-6-

PURPOSE

Flood
Control

lrrigatlon 65.0 acre-feet
I 3.0 acres

Municipal 1000.0 acre-feet

It is recorrnended that
action be deferred at
this time.

It is recommended that
actlon be deferred at
thls tlme.

It ls recormended that
actlon be deferred at
this time.

AHOUNTS REQUESTED COHHENTS E RECOI,IHENDATIONS

2050,0 acre-feet 2050.0 acre-feet
flood storage; flood storage;

59.7 acre-feet 59.7 acre-feet
annual use annual use

zt The applicant holds a number of permlts.

't # 733
#2845

(Prlorlry Date: 6-2l-57,
(Priority Date: 5- 2-77',

Granted 2190.0 acre-feet
Granted 500.0 acre-feet

Ground I'later 240.0 acre-feet
160.0 acres

æ
@

2931

* NO PRIOR PERI.IITS

I rrlgatlon
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NO

3122

3026

3r69

2962

NAME AND ADDRESS

Kulland, K. Excavating
E Gravel Company -

tll I I iston
(uri I I ¡ams County)

Prlorlty: 4-
Hearing z 6-

Ground l.later dustrîal
ravel -l{ash
I ant)

5.0 acre-feet

r9-
r8- x #2\,+5 (Priority Date: 5-l0-76) Granted 10.0 acre-feet

Ar'touNTs REQUESTED CoI-,|HENTS s RECoMHENDATTONS

It is recormended that
action be deferred at
thls tlme.

s0uRcE PURPOSE

ln
(c

P

79
79

Kudrna, Edward G. -
Mann i ng
(Dunn County)

Priority: 4-24-79
Hearing: 6-18-79

Llncotn, Clty of -
B i sma rck
(Burleigh County)

Prlorlty: 3- 6-79
Hearlng: 6-18-79

Connel l, Lesl le T. -
Medora
(e¡lt¡ngs County)

Prlorlty: 5- 8-79
Hearlng: 6-18-79

Crooked Creek,
trib. to Knlfe
River

Li ttle Mîssourl
River, trlb. to
l.líssourl Ríver

I rrigation-
Waterspread I ng

100.0 acre-feet
50.0 acres

It is recornmended that
actlon be deferred at
this tíme.

It is recommended that
action be deferred at
thls tlme.

It ls recommended that
action be deferred at
thls tlme.

* #1523 (prioriry Date: 3-2-68) Granted 55.0 acres

Ground Ì'later l{unîcipal 350.0 acre-feet

't NO PRIOR PERMITS

lrrigation 172.0 acre-feet
I 15.0 acres

æ\o

* #233 (Pr¡orlty Date: l-lO-40) Granred 15.0 acres
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NO

3176

2450

2\25

NAHE AND AODRESS

Paintner, Leo A. -
Hannaford
(er¡gss County)

Priori ty: 3-21-79
Hearing: 6-18-79

bli dmer , Arnol d -
C rete
(Sargent County)

Priori ty: 5-12-76
Hearlng on
Amendment: 6-.l8-79

Reed, Clarence R. -
Fargo
(Ransom County)

SOURCE

Ground l,Jater

* NO PRIOR PERMITS

Ground l{ater

Ground l,later
(Sheyenne Delta
Aqu i fer)

PURPOSE

I rrigation

lrrigation

I rr igat ion

135.0 acre-feet
90.0 acres

This is a request
for an additional
point of dîverslon
located in NEI of
Section l0-132-58.

2080.0 acre-feet
1040.0 acres

AHoUNTS REQUESTED CottltENTS ê REC0I'IMENDATIoNS

Priorlty: 10-21-76 * NO PRIOR PERI{ITS

It is recormended that
action be deferred at
this tlme.

It is reconmended that
action be deferred at
thls time.

0n February ll, 1977, the
appl lcant was granted
2O2,5 acre-feet to irrigate
135.0 acres; balance of
request held in abeyance.

The portion held in abey-
ance has been reviewed
and lt ls reconmended that
an additional 112.5
acre-feet to lrrigate an
additional 135.0 acres be
released. The balance of
the pendlng request shal I
be denied.

Totals granted the appll-
cant would b" 315.0 acre-
feet to irrlgare 270.0
acres. õ
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N0.

3089

2879

r rTgP

Priority:
Hear i ng:
Deferred:

Prlority:
Hear i ng :
Deferred:

b-t9-78
7-10-78
7-19-78

3-31-77
7-t9-77
8-16-77

* f2384
#25\e

PURPOSE

I rrigation

l,lunicipal

NAME AND ADDRESS

Boeckel, LeRoy L. -
Beulah
(ilercer County)

SOURCE

Ground llater
(Antelope Creek
Aqui fer)

't N0 PRI0R PERl.llTS

G round l{ater
(New Rockford
Aqu i fer)

32O.O acre-feet
160.0 acres

This is a request
for a change ln
points of diverslon e
for increase in
withdrawal rate.

Recommend for approva l:
202.5 acre-feet
135.0 acres
(Balance of request held
in abeyance)

Reco¡unend for approval :

225.O acre-feet
150.0 acres
(Balance of request held
ln abeyance)

It ls recornmended that
this request be approved.

AHoUNTS REqUESTED Coill'tENTS s RECoMI|ENDATtoNS

Dunnigan, Robert -
Walhal la
(HcHenry County)

I rrigation 608.0 acre-feet
320.0 acres

(lrlorlty Date: 3-\-76) Granted 158.0 acres
(Rrîority Date: 9-2h-761 Granted 135.0 acres

(príor i ty Date: r-ü-;äi'iãå13"*3i[]:3i:';":""
still pendlng. Appllcant ls

I rrigatlon Development Farm.

l.lott, City of -
Mott
(ttett i nger County)

Prlori ty: 6-3-24 for
lst .l00.0 acre-feet;

6-3-64 tor
additional 1100.0

acre-feet
Hearîng on
Amendment: 5-8-78
Amendment
Deferred:

#29\9

Ground l'rater

rú|6- 1-78

't N0 PRI0R PERH¡TS



NO

2893

to78

3095

2981

I t- 2-78
2-26-79
t- r 8-79

NAME AND ADDRESS

Mott, Clty of -
Mott
(ttett t nger County)

Priori ty: 7-22-77

l.ladzo, Richard E. -
l{edora
(B¡llings County)

- 10-

SOURCE

Ground I'later

Unnamed Creek
and Llttle Hissouri
Ri ver

PURPOSE

Hunicipal 240.0 acre-feer

lrrigation- 126.O acre-feet
l,laterspread i ng 63.0 acres

.0 acre-feet

.0 acres

400.0 acre-feet

Recommend for approval :
337.5 acre-feet
225.0 acres
(Zl.O acre-feet held in
abeyance)

A}IOUNTS REQUESTED COI{MENTS S RECOI.IHENDATIONS

It is reconmended that
thls appl Icatlon be voided
as the polnt of diverslon
that was requested is
belng consídered ln the
amended request under
brater permit No. ll79P.

63
63

Priority:
Hear I ng :
Deferred:

Grand Forks-Trai I I
I,later Users , I nc. -

Thompson
(Grand Forks Co.)

Priority: \-
Heari ng: 6-
Deferred z 6-

Hoggarth Bros. -
Courtenay
(erigss County)

Prlorl¡y3 lZ- Z-77
Hearing: 12-27'77
Deferred 3'16-78

* NO PRIOR PERMITS

Ground I'later
(ttt vat tey
Aqu i fer)

Municipal - 2895.0 acre-feet
(Rura I
Domest I c)

¿27-78
5-78

23-78

795
497
985

#t
#z
#z

ty Da

ty Da

ty Da

(p
(P
(P

1

r
r

or
lorl
tort

tez 5-28-7 I ) Granted 650
te: 7-22-76) Granted 200
te: l0-10-77) Granted 60

.0 acre-feet

.0 acre-feet

.0 acre-feet

Ground Uater
(Splrltrr¡ood
Aqu i fcr)

I rrigation

* #2553 (frlorlty Date: 9-27-76) Granted ZOO.O acres;
736.0 acres held in abeyance

408.5 acre-feet
273.2 acres

r.l)
N



-il-

N0.

2977

NAI'IE AND ADDRESS

Frauenberg, James -
Lal,loure
(Lailoure County)

Priority: lO-17-77
Hearíng: I l-14-77
Deferred: 12- 7-77

souRcE

Ground ïlater
(Unnamed Aquifer)

* NO PRIOR PERMITS

PURPOSE

I rrîgatlon 240.0 acre-feet
160.0 ecres

225.O acre-feet
150.0 acres

AMoUNTS REQUESTED Co!iHENTS s REC0ilMENDATTONS

\o
t¡t


