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ATTORNEY GENERAL OF MISSOURI

CHRIS KOSTER

ATTORNEY GENERAL JEFFERSON CITY P.0. Box 899
(573) 751-3321
65102

December 22, 2010

Commander, U.S. Army Corps of Engineers
Attn: Ms. Kayla Eckert-Uptmor

Chief, Planning Branch, Omaha District
161 Capitol Avenue

Omaha, NE 68102-4901

Re: Garrison Dam/Lake Sakakawea Project, North Dakota
Surplus Water Report

Dear Ms. Eckert-Uptmor:

On behalf of the State of Missouri, | am requesting a thirty day extension of the public comment
period for the Surplus Water Report, which will end on January 17, 2011. The Report contains 284 pages
of highly technical information and involves complex legal and policy issues. Thirty days is an
insufficient amount of time to review this material and provide meaningful comment, especially
considering that the current comment period includes the Christmas and New Year holidays, which is a
period when many people have scheduled vacations.

Please let me know at your earliest convenience if you intend to grant this request, as it will
greatly affect many people and their schedules over the next few weeks. Thank you for your
consideration.

Sincerely,

CHRIS KOSTER
Attorney General

/s/ Jennifer S. Frazier

JENNIFER S. FRAZIER

Deputy Chief Counsel

Agriculture & Environment Division
jenny.frazier@ago.mo.gov
573-751-8803

C: Mike Wells, Department of Natural Resources
Jack McManus, Office of the Attorney General

WWW.ag0.mo.gov
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ATTORNEY GENERAL OF MISSOURI

ATTORNEY QENERAL JEFFERSON CITY P.0. Box$99
(573) 751-3321
65102

January 11, 2011

Commander, U.S. Army Corp of Engineers
Attn: Ms. Kayla Eckert-Uptmor

Chief, Planning Branch, Omaha District
1616 Capitol Ave.

Omaha, NE 68102-4901

Dear Ms. Eckert-Uptmor

The U.S. Army Corp of Engineers has requested comments on the Lake
Sakakawea/Garrison Dam, North Dakota Surplus Water Report and accompanying
Environmental Assessment. In order to provide meaningful comment, I would like to request the
following information:

o Please provide copies of letters, agreement, memorandum agreements, or any other
documentation between the Corps of Engineers and any private or public entity,
including the Bureau of Reclamation, approving the withdrawal of water from
Lake Sakakawea for municipal, industrial or irrigation uses.

Given the very short comment period and impending deadline, we request this
information be provided in a timely manner. Our address for overnight mailing is Missouri
Attorney General’s Office, ATTN: Jennifer S. Frazier, 221 West High Street, Jefferson City, MO
65102. Please feel free to contact me at 573-751-8796 if you should have any questions
regarding this request or are able to transmit the requested information electronically.

Sincerely,

CHRIS KOSTER
Attorney General

/s/ Jennifer S. Frazier

JENNIFER S. FRAZIER

Deputy Chief Counsel

Agriculture & Environment Division

JSF:mg

WWW.ag0.mo.gov
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ATTORNEY GENERAL OF MISSOURI

CHRIS KOSTER

ATTORNEY GENERAL JEFFERSON CITY P.0. Box 899
(573) 751-3321
65102

January 31, 2011
Via Email and U.S. Mail

Commander, U.S. Army Corps of Engineers
Attn: Ms. Kayla Eckert-Uptmor

Chief, Planning Branch, Omaha District
1616 Capitol Ave.

Omaha, NE 68102-4901

Re: Comment to Garrison Dam/Lake Sakakawea Project, North Dakota, Surplus
Water Report and Environmental Assessment

Dear Ms. Eckert-Upmor:

On behalf of the Missouri Attorney General, we are providing the following comments to
the Garrison Dam/Lake Sakakawea Project, North Dakota, Surplus Water Report and
Environmental Assessment (hereafter collectively “Report”). In addition, we are offering our full
support of and concurrence with the comments offered by the Missouri Department of Natural
Resources.

The Corps proposes to “temporarily” make available 100,000 acre-feet/year (or 257,000
acre-feet of storage) of water from the “sediment storage portion of the carryover multiple use
zone” of Lake Sakakawea for North Dakota’s municipal and industrial water supply needs.
While the temporary surplus water contracts are in place over the next ten years, the Corps
intends to conduct a permanent allocation study to address the potential for permanent changes in
the allocation of storage in Lake Sakakawea.

A. Section 6 of the 1944 Flood Control Act and its implementing regulations do
not allow temporarily surplus water contracts for permanent municipal and industrial
water supply.

The Report cites Section 6 of the 1944 Flood Control Act as its authority for entering into
the surplus water contracts referenced above. This authority is inappropriate for both the
existing municipal and industrial intakes and the proposed contracts related to oil development.
The Corps has interpreted its surplus water authority under Section 6 to be appropriate where the
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use of water is short term only or temporary pending the development of an authorized use. ER
1105-2-100, paragraph E-57b(2)(b)(3) states in pertinent part:

“ ... Use of the Section 6 authority is allowed only where non-Federal sponsors do not
want to buy storage because the need of the water is short term or the use is temporary
pending the development of the authorized use. . . .”

With respect to the numerous existing intakes for municipal and industrial water supply, the use
of water is clearly not short term or temporary pending development. They have existed for a
number of years and will continue to exist indefinitely. While the proposed contracts may be
temporary, the need for and use of water related to the existing intakes is not. The Corps is not
following its own regulation in this regard.

Similarly, the use of water for oil development is not short term or temporary pending
development, despite assertions in the Report to the contrary. The Corps asserts that water
demand from the oil and gas industry will abruptly end in 2021. This conclusion is arbitrary
because it has no basis in historical trends, includes no valid analysis of price trends and their
potential impacts on drilling, and it ignores the efforts that have begun to exploit other shale
formations below the Bakken formation. The Corps is mischaracterizing the use of water for oil
development as short term and/or temporary.

B. The proposed surplus water contracts constitute a reallocation of storage in
Lake Sakakawea for municipal and industrial water supply, and the Corps’ proposed
action violates Water Supply Act of 1958.

There is currently no storage allocated in Lake Sakakawea for municipal and industrial
water supply. The Report suggests the 257,000 acre-feet/year of storage will be allocated
temporarily to municipal and industrial users to ensure a yield of 100,000 acre-feet annually.
This action constitutes an unauthorized reallocation of storage.

The Corps’ authority to allocate storage is not found in the 1944 Flood Control Act, but
in the 1958 Water Supply Act (WSA), Public law 85-500, Title III, as amended (72 Stat. 319).
Section 301(b) of the WSA states in part «. . . it is hereby provided that storage may be included
in any reservoir project surveyed, planned, or constructed . . . to impound water for present or
anticipated future demand or need for municipal and industrial water supply.” Corps guidance
document ER1105-2-100 specifically provides:

Reallocation or addition of storage that would seriously affect other authorized
purposes or that would involve major structural or operational changes requires
Congressional approval. Provided these criteria are not violated, 15 percent of
the total storage capacity allocated to all authorized project purposes or 50,000
acre feet, whichever is less, may be allocated from storage authorized for other
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purposes. Or this amount may be added to the project to serve as storage for
municipal and industrial water supply at the discretion of the Commander,
USACE.” [emphasis added.]

We believe that the Corps’ proposed action of allocating 257,000 acre-feet of storage to
municipal and industrial water supply uses would constitute a major operational change under
the Water Supply Act requiring congressional approval.

C. The Report inappropriately concludes that surplus water is available.

Even if the Corps has authority under Section 6 of the 1944 Flood Control Act to enter
into surplus water contracts, that authority is limited. There must be a finding that surplus water
exists and will not “adversely affect then existing lawful uses of such water.” The Corps has
identified surplus water in the sediment storage portion of the carryover multiple use zone.
However, the carryover multiple use zone has never been assigned sediment storage, as more
fully described by the Missouri Department of Natural Resource’s comment letter and
attachments. Moreover, because the purpose of the carryover multiple use zone is to provide
carry-over storage for maintaining downstream flows for irrigation, navigation, power
production and other beneficial conservation uses during low flow conditions, any other use of
that water during low flow conditions would adversely affect other lawful uses. The Corps fails
to address how its proposed action will affect reservoir operations, which in turn could adversely
affect existing lawful uses.

D. The Environmental Assessment (EA) fails to comply with the National
Environmental Policy Act (NEPA).

The Environmental Assessment (EA) attached to the Report fails to comply with NEPA
in numerous respects. First, the entire impacts analysis is flawed because the Corps’ no-action
alternative does not represent the appropriate baseline and therefore does not allow for
meaningful comparison with the proposed action. For its no-action alternative, the Corps makes
two erroneous assumptions regarding the “future without project” condition: 1) it assumes that
all but 527 acre-feet of the 100,000 acre-feet would either be withdrawn from the free-flowing
reaches of the Missouri River (requiring the relocation of existing intakes without regard to cost
or feasibility); and/or 2) that withdrawals would continue to occur from existing, illegal water
intakes. The only difference between the no-action alternative and the proposed action is that
no-action alternative utilizes 527 acre-feet of groundwater rather than surface water.
Consequently, almost the entire NEPA evaluation of impacts is based upon 527 acre-feet, instead
of evaluating the full impact of 100,000 acre-feet of water or 257,000 acre-feet of storage being
converted to municipal and industrial uses. The cumulative impacts are evaluated based upon
50,527 acre-feet, which is also inappropriate as discussed below.
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This type of mischaracterization was soundly rejected by Court of Appeals for the D.C.
Circuit in Southeastern Federal Power Customers, Inc. v. Geren, 514 F.3d 1316, 1324 (D.C. Cir.
2008). In that case the Corps attempted to argue that when evaluating whether a settlement
agreement for the reallocation of storage in Lake Lanier constituted a major operational change
requiring congressional approval under the 1958 Water Supply Act, it was appropriate to
consider the existing water storage allocations which had been allowed to occur over time. The
court disagreed and ruled that “the appropriate baseline for measuring the impact of the
Agreement’s reallocation of water storage is zero, which was the amount allocated to storage
space for water supply when the lake began operation.” [emphasis added.] The appropriate no-
action alternative under NEPA would have been a future with no withdrawals for municipal and
industrial purposes. Or at a minimum, an alternative where the costs of moving existing intakes
and hauling water extra distances for oil drilling in order to access the free flowing Missouri
River were considered in the equation.

Second, the Corps should conduct an environmental impact statement because
reallocating storage for 100,000 acre-feet from the multi-purpose pool is controversial and
constitutes a major federal action with the substantial possibility of affecting the quality of the
human environment. Even though this action is couched as temporary, more than half of the
annual 100,000 acre-feet is for existing, permanent intakes. So while the surplus water contracts
are temporary, the impact of those contracts is permanent and requires a more comprehensive
approach in allocating water storage than is currently contained in the EA. The concerns
expressed herein by Missouri and other downstream states regarding the potential impact of this
action on the authorized uses that support our interests demonstrate the controversial nature of
this action.

Third, the cumulative impacts analysis in the EA is deficient. NEPA requires the Corps
to evaluate the cumulative impacts of the proposed action, which is defined as “the impact on the
environment which results from the incremental impact of the action when added to other past,
present, and reasonably foreseeable future actions regardless of what agency (Federal or non-
Federal) or person undertakes such other actions.” 40 C.F.R. § 1508.7. See also Government
and Province of Manitoba v. Salazar, 691 F. Supp. 3d 37 (D.D.C. 2010) (holding that the Bureau
of Reclamation failed to fully analyze the cumulative impacts of the Northwest Area Water
Supply project on the Missouri River basin and Lake Sakakawea). The Corps makes some
effort to evaluate cumulative impacts, but it unfortunately falls far short of its NEPA obligation.

The Corps makes an assumption that there may be 50,000 acre-feet of municipal and
industrial water supply usage in the other Missouri River reservoirs and so bases its cumulative
impact analysis on 50,527 acre-feet. This number is completely arbitrary as it is not based upon
any supporting data or accompanying analysis. Nor does it include other reasonably foreseeable
projects. As was demonstrated in Government and Province of Manitoba v. Salazar, water
supply projects continue to be advanced without regard for the cumulative impacts on existing
uses. The Corps has yet to complete a current, comprehensive depletion analysis for the
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Missouri River. In order to fulfill its NEPA responsibilities, the Corps must complete a
comprehensive analysis of the impact of all reasonable foreseeable projects that will take water
from the River and its reservoirs.

Finally, because we have not yet received a response to our Request for Information
dated January 11, 2011, in which we requested copies of all agreements between the Corps and
any public or private entities for water supply, we are unable to provide meaningful comment
regarding the impact of specific agreements, including Basin-Electric Power Company. We
certainly question the Corps’ (and its predecessor, the Bureau of Reclamation’s) authority to
enter into such a contract with Basin-Electric when no water has been allocated for municipal
and industrial uses in Lake Sakakawea. Considering this lack of information and the Corps’
unwillingness to provide more than 45 days for public comment to a complicated, technical
report, we believe the state of Missouri and the public were not given a meaningful opportunity
for comment as required by NEPA.

Thank you for your consideration.
Sincerely,

CHRIS KOSTER
Attorney General

/s/ Jennifer S. Frazier

JENNIFER S. FRAZIER
Deputy Chief Counsel
Agriculture & Environment Division

JSF
c: Mike Wells, DNR Deputy Director
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Commander, U.S. Army Corps of Engineers
Attn: Ms. Kayla Eckert-Uptmor

Chief, Planning Branch, Omaha District
1616 Capitol Avenue

Omaha, NE 68102-4901

Dear Ms. Eckert-Uptmor:

The U.S. Army Corps of Engineers (Corps) has requested comments on the Lake
Sakakawea/Garrison Dam, North Dakota Surplus Water Report (Report) and accompanying
Environmental Assessment (EA) by January 17, 2011. The Report and EA conclude that due to
available sediment storage in the multiple-use zone, there is sufficient capacity in Lake
Sakakawea to provide 257,000 acre-feet of surplus storage over the 10-year planning period.

In order to provide meaningful comments, we are requesting copies of the
information/documentation used by the Corps in making this determination. Some of the
specific information/documentation we request includes:

a. The amount of sediment storage that was planned over the effective life of the Lake

Sakakawea;

b. The portion of this planned sediment storage that was in the carryover multiple use zone
of Lake Sakakawea;

c. The determination of storage filled by sediment in each of the storage zones of Lake
Sakakawea;

d. The amount of storage that remains available;
e. Design reports for Lake Sakakawea; and
f. Sediment survey reports.

We also request a copy of the reference cited in the Environmental Assessment: AECOM 2010,
Analysis of Hydraulic Impacts for Lake Sakakawea Withdrawals, November 16, 2010, and
electronic copies of the DRM output files (e.g. Q2D, Q1D, NVY, D11, ELD, PRM, etc.) used in
the analysis.

Given the very short comment period and impending deadline, we request this information be
provided in a timely manner. Our address for overnight mailing is Missouri Department of
Natural Resources, ATTN: Mike Wells, 1101 Riverside Drive, Jefferson City, MO, 65101.
Please feel free to contact me at (573) 751-4732 if you should have any questions regarding this
request, or are able to transmit the requested information electronically.

O

Recycled Paper
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Sincerely,

DEPARTMENT OF NATURAL RESOURCES

Michael D. Wells
Deputy Director and Chief of Water Resources

¢: Jenny Frazier, Deputy Chief Counsel, Missouri Attorney General's Office
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Colonel Robert J. Ruch, Commander

U.S. Army Corps of Engineers, Omaha District
1616 Capitol Ave.

Omaha, NE 68102-4901

Dear Colonel Ruch:

The Missouri Department of Natural Resources (Department) represents and protects the
interests of the State of Missouri in all matters pertaining to interstate use of water, water
quantity, and water quality. The Department also represents the Governor of Missouri on all
interstate water issues. As the water resources agency for the State of Missouri, the Department
submits the following comments on the Garrison Dam/Lake Sakakawea Surplus Water Report
and accompanying Environmental Assessment (Surplus Water Report/EA).

The U.S. Army Corps of Engineers (Corps) has proposed to use its authority under Section 6 of
the 1944 Flood Control Act (surplus water authority) to permit the “temporary” use of up to
100,000 acre-feet of water from Lake Sakakawea for municipal and industrial use. To provide
this water, the proposal would require 257,000 acre-feet of storage allocated to municipal and
industrial use in Lake Sakakawea. We have identified numerous areas of significant concern in
the Surplus Water Report/EA:

Inappropriate application of the Corps’ Section 6 authority,

Identification of surplus water where none exists,

Failure to properly account for water use,

The continued unlawful use of easements for water withdrawals,

Failure to comply with the National Environmental Policy Act, and

Reliance on flawed analyses and assumptions.

A

Due to these substantive and procedural problems we strongly recommend the Corps withdraw
its Surplus Water Report/EA and revise its approach.

The Corps has inappropriately applied its Section 6 authority.

The Corps has allowed the unlawful withdrawal of municipal and industrial water from
Lake Sakakawea without agreements and without storage allocated in Lake Sakakawea
for municipal and industrial purposes since at least 1989. To rectify these unauthorized
withdrawals and to provide water for the growing demand for water for oil development,
the Corps is proposing to unlawfully use its authority under Section 6 of the 1944 Flood
Control Act. As defined in Engineering Regulation 1105-2-100, page 3-33: “Use of the

)
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Section 6 authority is allowed only where non-Federal sponsors do not want to purchase
storage because. use of the water is needed for a short term only or use would be
temporary pending development of the authorized use and reallocation of storage is not
appropriate.” The Surplus Water Report/EA violates this regulation by improperly
implying that the “surplus water” is for a short term or temporary use, when in fact the
Surplus Water Report/EA documents numerous permanent intakes withdrawing water
from Lake Sakakawea. In the Surplus Water Report/EA, the Corps establishes that some
of these intakes have been withdrawing water since at least 1989. These unauthorized
intakes are not temporary and have clearly been in place for well beyond the 5-year term
provided for under the Corps’ surplus water authority.

The 1958 Water Supply Act grants the Corps authority to provide long-term municipal
and industrial water supply. Regulations promulgated under this Act identify the
requirement for a permanent storage reallocation: “When the user desires long-term use,
a permanent storage reallocation should be performed under the authority of the Water
Supply Act of 1958, as amended.” (Engineering Regulation 1105-2-100, page 3-33). The
Corps has improperly and unlawfully applied Section 6 of the 1944 Flood Control Act
when in fact the 1958 Water Supply act is appropriate.

The Corps has identified surplus water where none exists.

Even if a portion of the municipal and industrial water use could be categorized as
temporary use, there is no “surplus water” in the carryover multiple-use zone. Under
Section 6 of the 1944 Flood Control Act, the Secretary of the Army may enter into
contracts for surplus water provided that “no contract for such water shall adversely
affect then existing lawful uses of such water” [emphasis added]. The carryover
multiple-use zone was designed to provide water to downstream uses during times of
water shortages. In ten of the past eleven years, the Corps has reduced releases from the
reservoir system to conserve water. This adversely affected navigation and other
downstream uses, which is evidence that there was no surplus water in the carryover
multiple-use zone in Lake Sakakawea. In the 1944 Flood Control Act, Congress clearly
designated navigation and flood control as the two dominant purposes of the Mainstem
Reservoir System. This designation was reaffirmed in 2005 by the Eighth Circuit Court
of Appeals (In re Operation of Missouri River System, 421 F.3d 618 (8th Cir. 2005)).
Any unauthorized reduction in the carryover multiple-use zone, as proposed in the
Surplus Water Report/EA, that would cause additional adverse impacts to existing lawful
uses therefore would be an unlawful act subject to legal challenge.

The Corps also selects “the sediment storage portion of the carryover multiple use zone
as the source of surplus water” (Surplus Water Report, at 3-19; EA, at 18). However, the
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carryover multiple-use zone contains no sediment storage. Any assertion that the
carryover multiple-use zone contains sediment storage is directly counter to historical
design documents and other Corps reports. In numerous publications (see enclosures),
the Corps has stated that sediment storage is assigned to the permanent pool. The Surplus
Water Report/EA reinforces this view in its descriptions of the storage zones of the
Missouri River Mainstem Reservoir System. The permanent pool, or inactive storage
zone, is specifically designed for sediment storage. Per the Surplus Water Report,
“...there is the 5.0 million acre foot (MAF) permanent pool...This zone provides
minimum power head and sediment storage capacity...” (page 2-7). However, sediment
is not included in the description of the carryover multiple-use zone. The report
continues, “...(T)he 13.1 MAF carry-over multiple-use zone...provides a storage reserve
Jor irrigation, navigation, power production, and other beneficial conservation uses.
This zone also provides carry-over storage for maintaining downstream flows through a
succession of years in which runoff is below normal.” The definitions of the storage
zones are consistent with the descriptions found in the 2006 Missouri River Mainstem
Reservoir System Master Water Control Manual (Master Manual) and have remained
constant through multiple revisions of the Master Manual from 1960 to the present. Now
the Corps is attempting to change decades of established definitions in order to create
“surplus water” by claiming that there is some un-quantified volume of sediment storage
in the carryover multiple-use zone.

In the Corps’ response to a request made by Missouri Department of Natural Resources
for documentation pointing to any mention of sediment storage in the carryover multiple
use zone the following statement was made (enclosure #8), “There was not any storage
specifically planned for or set aside for sediment when the project was originally
designed.” In contrast, the Surplus Water Report states, “A fotal of 5,125,000 AF of
sediment storage was planned over the effective life of the project.” (page 3-19). It is
apparent that the Corps has erroneously determined that there is surplus water storage in
the carryover multiple-use zone. If there were actually surplus storage because of
currently unused sediment storage, it would be in the permanent pool, not the carryover
multiple-use zone.

The Corps failed to properly account for water use.

Our review found that the Corps has failed to reasonably account for existing and future
municipal and industrial uses. To rectify this error the Corps must complete an
accounting of all intakes withdrawing water from Lake Sakakawea and other Mainstem
Reservoirs; including those intakes belonging to public, private, state, and federal
agencies.

According to the Surplus Water Report, the Corps has issued 142 easements on lands
adjacent to Lake Sakakawea, and estimates that there are 130 water intakes based on
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North Dakota state water permits (Table 3-5, page 3-11). However, totaling the number
of intakes listed in the last paragraph of page 2-12 results in 217 intakes. These intakes
would also require agreements and storage allocated to the uses. A search of the North
Dakota State Water Commission water permits database yields 297 surface water permits
in the Lake Sakakawea basin that are perfected, conditionally approved or being
processed. Combined, these 297 permits have a permitted volume of over 3.5 million
acre-feet of water. Although permits do not equate to water use, water agreements and
storage allocation would also be required for these water users to withdraw water.

The Corps should have contacted potential water users and obtained more accurate
estimates of water use. According to U.S. Geological Survey water use data, statewide
municipal and industrial use amounts to approximately 81,088 acre-feet per year (USGS,
Estimated Use of Water in the United States in 2005). Per capita for North Dakota, this
equates to approximately 0.127 acre-feet per year. Even if Basin Electric and Dakota
Gasification are not included in the Surplus Water Report totals, per capita use is 0.385
acre-feet per year; three times the amount of water used statewide. These discrepancies
bring into question the Corps’ water use estimates in the Surplus Water Report/EA.

The Surplus Water Report/EA proposes to continue unlawful use of easements for water
withdrawals.

The Corps estimates that only 77 percent of the small municipal and industrial water

- users would enter into a surplus water agreement in the next ten years. The Corps does
not address why 100 percent of these users would not be required to enter into
agreements for municipal and industrial water, or why these agreements would not be
required immediately. The Corps has stated that there is no storage currently allocated in
Lake Sakakawea for municipal and industrial water use (Surplus Water Report, page 3-
15). As such, the past practice of issuing easements for water withdrawals from Lake
Sakakawea appears unlawful. As discussed above, most, if not all of the municipal and
industrial intakes are long-term and therefore it is inappropriate to apply the Corps’
surplus water authority, which is valid only for short-term, temporary use. The Corps’
Water Supply Handbook also indicates that surplus water will normally be for small
amount of water; 257,000 acre-feet is not a small amount. The 1958 Water Supply Act
provides the legal authority to reallocate storage for long-term municipal and industrial
water use. Conversely, the path the Corps is following appears to be neither proper nor
legal.

The Corps’ regulations and policies lay out a process for reallocating storage for
municipal and industrial use under the 1958 Water Supply Act (Engineering Regulations
1105-2-100, and Water Supply Handbook). This process includes the identification of
local sponsors and study cost-share. The Corps provides no evidence that it has
identified local sponsors that would enter into agreements for 257,000 acre-feet of
reservoir storage and its associated costs. The Corps must follow its regulations and
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policies. This may result in much less demand than the Corps’ rough estimate of 257,000
acre-feet.

The Surplus Water Report/EA fails to comply with the National Environmental Policy Act
(NEPA).

The Corps has failed to meet the minimum standard of NEPA by not conducting a
credible and comprehensive examination of the options available or of current and
reasonably expected actions and their cumulative impacts. The Corps does not provide
the information required for a critical examination of its analyses and conclusions nor
does it appear to have used appropriate models in the determination of critical
assumptions. Nor has the Corps provided a reasonable set of alternatives, concluding a
priori that the current water uses and trends will continue, even though the Corps
recognizes that its policy of allowing withdrawals of municipal and industrial water is
unlawful.

The Corps has not assessed how charging for water that had been available at no cost will
affect demand. While the Corps has presented a model for water pricing; it has not
applied that price model to demand. The Corps shows no analysis of how the additional
costs of building and operating pipelines to reach the flowing stretches of the Missouri
River will impact demand or affects small and large users’ decisions on where to draw
water or in what quantities water would be drawn. By defining a demand that is
inflexible to price, the Corps has failed to create a credible water needs analysis.

The Corps has indicated that this is the first Surplus Water Report/EA and it intends to
prepare five additional Surplus Water Reports for the other Mainstem Reservoirs. The
Missouri River Mainstem Reservoirs are operated as a system. The volume of water
stored in the system is used to determine releases (e.g. navigation guide curves) for
downstream uses. As such, the Corps must be more comprehensive while considering
cumulative impacts at all six Mainstem Reservoirs, as well as other reasonably
anticipated projects. The Corps cannot divide this analysis into small and separate pieces
in order to justify a Finding of No Significant Impact (FONSI).

The Corps is inappropriately using its surplus water authority under the 1944 Flood
Control Act. To put the amount of water in perspective, the 1958 Water Supply Act
authorizes the Corps to reallocate reservoir storage for municipal and industrial purposes.
When the reallocation exceeds 50,000 acre-feet, Congressional approval is required
(Engineering Regulation 1105-2-100). It is alarming that the Corps is considering
reallocating 257,000 acre-feet of reservoir storage without conducting an Environmental
Impact Statement (EIS). Reallocating this volume of water is controversial, and will
likely have significant affects on the human environment in which case an EIS must be

' prepared.
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The Surplus Water Report/EA relies heavily on flawed analyses and assumptions.

The Surplus Water Report/EA analyses of the impacts of depletions caused by the
withdrawals are irrational. The Surplus Water Report/EA considers the affect of only
527 acre-feet of water use when the Corps’ own estimate is for 100,000 acre-feet of
annual use. The Corps fails to show any authority that exists to provide water for
municipal and industrial use from Lake Sakakawea absent the Surplus Water
determination, or provide the results of any analysis that demonstrates this assumption.

The Surplus Water Report illogically assumes that “the vast majority of withdrawals will
come from the free-flowing reaches of the Missouri River upstream of Lake Sakakawea”
(Surplus Water Report, page ii). To forecast a future condition without project in which
the vast majority of all water intakes would move to the river is indefensible. The
Surplus Water Report also states that “under both with and without conditions it is
expected that existing Garrison Dam/Lake Sakakawea M&I water users will continue to
withdraw water from the project to meet their current water needs.” (Surplus Water
Report, page 3-28). It is also indefensible that the Corps would forecast the future
condition in which the Corps would continue to allow unlawful water users to continue
‘withdrawing water. This use of with and without project conditions usurps the intent of
the NEPA and fails to evaluate the extent of the impacts in comparing the appropriate
differences between with and the without project conditions.

As summarized above, the Surplus Water Report/EA analyzes only a small amount of
water that will be used from Lake Sakakawea (527 acre-feet per year). However, the
Corps analysis shows that less water in the reservoirs will produce $13,000 per year more
hydropower benefits (Surplus Water Report, at Table 3-21, page 3-42). This result is
illogical as it is supported by a flawed analysis. A few pages later the Corps calculates
revenues forgone if 527 acre-feet are withdrawn and shows a negative impact to
hydropower of $10,000 per year (Surplus Water Report, at Section 3.7.2.3, page 3-45).
Extrapolating this to 100,000 acre-feet per year would result in annual adverse impacts to
hydropower of approximately $1.9 million. A proper logical analysis needs to be
completed that addresses all foreseeable actions as required by NEPA.

The estimates for water use by the oil and gas industry appear arbitrary, include no valid
analysis of price trends and their potential impacts on drilling, and do not match
extensive past experience in other oil and gas fields. The Corps’ claims that water
demand from the oil and gas industry will drop precipitously in 2021 is based on the
Corps’ interpretation of estimates of the total wells expected to be drilled into the Bakken
Formation by the North Dakota Oil and Gas Division (NDOGD). However, the State of
North Dakota has recently requested that the U. S. Geological Survey re-analyze the
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Bakken and other formations in western North Dakota, claiming that the estimated
reserves are grossly underestimated based on actual production data.

In addition, other formations below the Bakken have shown promise for oil and gas and
are likely to be exploited as the Bakken is exhausted. These formations and their
petroleum-bearing nature are detailed in the Surplus Water Report/EA, but ignored in the
analysis. This subsequent development of deeper fields would follow a similar pattern of
development in stratigraphically layered oil and gas fields elsewhere. The Corps
arbitrarily stops the drilling of new wells in 2021 when the count reaches 21,000 without
citing a single historic example of a similar pattern for gas field development. The
Corps’ water use estimate (Table 3-3 of the Surplus Water Report) does not match the
active drill rig projections of the NDOGD, nor is it based on any data-driven model for
gas or oil field development. The Corps has conducted no market analysis of oil and gas
drilling and thus has no basis for any of the resultant estimates of water use. NEPA does
not allow the Corps to simply choose a model arbitrarily, and then use that model to drive
the Surplus Water Report/EA to a predetermined conclusion.

As outlined above, the State of Missouri is concerned that the Corps is inappropriately using
Section 6 of the 1944 Flood Control Act to reallocate municipal and industrial water in Lake
Sakakawea. Not only do we believe the current approach is unlawful, but if implemented as
proposed would significantly adversely impact the State of Missouri and other downstream
states. The State of Missouri urges the Corps of Engineers to pursue other more appropriate
authorities to allocate water for municipal and industrial uses in the basin. The State of Missouri
looks forward to continuing to work with the Corps to address the municipal and industrial water
needs of the basin without adversely impacting the dominant Congressionally-authorized
purposes. Please contact Mike Wells, Deputy Director and Chief of Water Resources at (573)
751-4732, if you have any questions or to discuss these comments.

Sincerely,
DEPARTMENT OF NATURAL RESOURCES

i)

ara Parker Pauley
Director

c: Brigadier General John R. McMahon (w/o enclosures)
Missouri Congressional Delegation (w/o enclosures)
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Missouri River Main Stem Reservoir System Reservoir Regulation Manual Master
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SECTION V - SYSTEM STORAGE AILLOCATIONS

5-1.  General. The storage capacity of the main stem system has
been developed to provide beneficial service to the multi-purpose
functions as described in preceding Sections of this manual. Reservoir
operation for one of the functions may be compatible, to & varying
degree, with operation for another function while for still another
function the operation may be imcompatible. For exsmple, the vacating
of storage capacity after a flood event to assure control of possible
subsequent events is compatible with providing releases for power,
navigation, irrigation, and public health; however, it is incompatible
with the objective of providing stored reserves for continuation of
these functions during a subsequent drought period. These factors
make it advisable to divide the storage, in both the system and
individual reservoirs, into distinct operational zones, each with
separate operating criteria, in order to obtain the maximum possible sere
vice to all of the functions consistent with the physical and authorizing
limitations of the projects. In this manner the primary objectives of
operation and the priority of service are determined by the total storage
contents existing at the time, although this regulation may affect all of
the other basic functions to some degree.

5-2. Operational Zones. The operational zones, and governing crit-
eria for operation in these zones, considered necessary to achieve the
mlti-purpose benefits for which the reservoirs were authorized are as
follows:

a. Exclusive Flood Control Reserve. A top zone is:resegved
exclusively for flood control. The storage space therein will be util-
ized only for detention of extreme or unpredictable flood flows, and will
be evacuated as rapidly as feasible within limitations imposed by consid-
eration of flood control alone.

b. Annual Flood Control and Multiple-Use Capacity. An upper
normal operating zone reserved annually for retention and regulation of

normal flood flows, and for annual regulation of the impounded flood
flows for multiple-purpose usage. The capacity in this zone, which is
immediately below the top zone of exclusive flood control reserve, will
normally be evacuated to a predetermined level by about March 1 to pro-
vide adequate storage capacity for the flood season. This level will
remain more or less fixed from year to year. During the flood period
water will be impounded and storage capacity will be retained in this
space as required by consideration of flood control. This space will
also be filled during the flood period in the interests of general con=-
servation functions on an annual basis, provided sufficient inflows occur.
After the close of the flood season, the evacuation of flood control and
miltiple-use storage capacity is scheduled to maximize service to the
conservation functions with the only limitation imposed by the flood
control function being that the evacuation must be completed by the
beginning of the next flood season, provided such evacuation is poss-
ible without contributing to serious dowmstream flooding.
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¢. Carryover Multiple-Use Capacity. An intermediate zone pro-
viding a reserve of joint-use storage for irrigation, navigation, power

production, and other beneficial conservation uses. The storage in this
zone will provide carry-over storage for regulation over terms of years
and will be used to provide annual regulation in the event the storage in
the annual flood control and multiple use zone is exhausted. No drawdown
into this zone will ordinarily be made to provide flood control storage
capacity.

d. Inactive Capacity. A bottom inactive zone providing min-
imm power heads and sediment storage capacity. It will also serve as a
minimm pool for recreation, f£ish and wildlife, and an assured minimum
level for pump diversion of water from reservoirs. After initial fill
reservoirs will never be drawn down into this zone.

5=3. Allocation of Storage as Related to Functions. The ratio of
the gross storage capacity of the main stem reservoir system to the
agnual inflow to the system is unusually high for a major river system,
the storage being equal to the volume of three average years of run-off
of the river at Sioux City. The large amount of storage provided stems
largely from the physical characteristics of the reservoirs and damsites.
Economic studies at the time of projéct planning indicated the desirabil-
ity of the fullest practical site development. Consequently, all of the
major storage sites were constructed to the maximum level permitted by
major relocations in the reservoir areas. The relatively flat slope of —_
the Missouri Valley results in a large amount of storage for a given
height of dam. Competition between functions in the allocation of system
storage is minimized by this relatively large amount of storage capacity
available.

5=, The selected minimm operating pool level at each project
establishes the inactive storage capacity as well as the base of the
carryover multiple-use storage zome. Although, due to the large amount
of storage available, compaétition between the flood control and general
conservation function does not exist at these low levels, competition
between various conservation functions may exist, particularly in an
extended drought period. At the time of project design, firm establish-
ment of the minimum level was necessary to provide the minimum assured
power peaking capabilities at the projects as well as for the design of
surge tanks. To a lesser degree, the cavition limits of runners are also
predicated on these minimumm levels. The minimum operating pool as estab~
lished at each of the projects can generally be considered final and not
subject to being changed in the future. Increasing the levels (failure
to draw the system and individual projects to these storage levels in the
event of the occurrence of an extreme drought, comparable in severity and
duration to that of the 1930's) is also unlikely, since studies indicate
it would not only reduce service to navigation and other non-power func-
tions, but would also severely curtail energy generation toward the close
of the drought period.



5=5. Competition between flood control and conservation functions
exists, to a degree, in establishing the top of the multiple~use carry-
over zone which in turn establishes the base of the annusl flood control
and multiple-use capacity. This is because the maximum limits of service
(ignoring economic feasibility) in the case of flood control would be the
provision of sufficlent storage space to store flows from flood events of
the most remote probability of occurrence. On the other hand, in the case
of navigation, power, and other comservation functions, the entire capacity
of the system could be utilized as carryover to provide improved service
to these functions during a recurrence of the drought of the severity of
that of the 1930's without reaching the full desirable level of service
(again without regard to economic feasibility). In view of the mag~
nitude of the potential flood damages, (urban as well as rural and to
the extensive transportation and communication facilities) it has been
generally recognized that the flood control function of the main stem
reservolr system should provide for adequate control of floods of about
the Standard Project Flood megnitude. Allocation of sufficient storage
within the combined exclusive flood control reserve and annual flood
control and multiple-use zone to control this event would fix the top
level utilized for carryover purposes.

5-6. As referenced in the preceding paragraph, the total flood
control storage space should provide for floods of about Standard Pro-
Ject magnitude. Within this total space, the level separating the
exclusive flood control storage zone from the annual flood control and
multiple-use zone is dictated by the flood control fumction. Sufficient
storage should be provided in the exclusive zone to control flood flows
(again of approximate Standard Project magnitude) which might occur
after such time the annual flood control and mltiple-use space wes
filled. Normally, Missouri River flood flows are of a distinct seasonal
nature and developed regulation techniques takke cognizance of this-:fact
in the utilization of the annual flood control and multiple-use spaces.
However, flood flows, at times entirely wnanticipated, may occur after
such time the annual flood control and multiple-use space has been fill-
ed for conservation purposes. Exclusive flood control storage should be
sufficient to control such floods. Studies have indicated that, on an
annual basis, at the present level of basin development, about six
million acre-feet will need be impounded in the annual zone during the
high-water season to assure full service to the conservation functions
of the system (35,000 c.f.s. at Sioux City to the end of the full eight~
month navigation season, maximum winter releases of 15,000 c¢.f.s., and
the provision of sufficient head for 115 percent of nameplate capacity
at the power plants). Competition between flood control and conservation .
functions (once the top of the carryover miltiple-use zone has been
established) would exist only if an annual flood control and mltiple-use
zone with a capacity of less than about six million acre=-feet of system
storage was believed desirable in order to provide sufficient exclusive
flood control storage.

5=T7. The tops of the exclusive flood control zone in each of the
reservoirs are restricted by site design limitations, and as such are
not subject to change in the future. Sufficient surcharge and free-
board space must be provided at each project,whiéh, in combination
with the spillways, will pass the most extreme flood considered possible
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SECTION V - SYSTEM STORAGE ALLOCATIONS

5-1. General. The storage capacity of the main stem system has
been developed to provide beneficial service to the multipurpose
functions described in preceding Sections of this manual. Regulation
of a particular project for one of the functions may be compatible, to
a varying degree, with regulation for another function while for still
another function the regulation may be incompatible. For example, the
vacating of storage capacity after a flood event to assure control of
possible future events is compatible with providing releases for power,
navigation and irrigation; however, it is incompatible with the objec-
tive of providing stored reserves for continuation of these functions
during a subsequent drought period. These factors made it advisable to
divide the storage in individual reservoirs into operational zones in
order to obtain the maximum possible service to all of the functions
consistent with the physical and authorizing limitations of the pro-
jects. Totaling the capacity provided in the respective zones of the
individual main stem projects provides the total system capacity
available in each operational zone.

5-2. Operational Zones. The operational zones, and governing
criteria for operation in these zones considered necessary to achieve
the multipurpose benefits for which the reservoirs were authorized, are
as follows:

a. Exclusive Flood Control Reserve. A top zone in each reservoir
is reserved exclusively for flood control. The storage space therein
is utilized only for detention of extreme or unpredictable flood flows,
and is evacuated as rapidly as feasible within limitations imposed by
considerations of flood control. These considerations include project
release limitations, status of storage in the other main stem projects
and the level of system releases being maintained, as designated by
criteria discussed in Sections IX and X.

b. Annual Flood Control and Multiple-Use Capacity. An upper
"normal operating zone' is reserved annually for retention of normal
flood flows and for annual multiple-purpose regulation of the impounded
flood waters. The capacity in this zone, which is immediately below
the top zone of exclusive flood control reserve, will normally be
evacuated to a predetermined level by about 1 March to provide adequate
storage capacity for the flood season. This level will remain more or
less fixed from year to year. During the flood period, water will be
impounded in this space as required by consideration of flood control
and in the interests of general conservation functions on an annual
basis. The evacuation of flood control and multiple-use storage
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capacity is scheduled to maximize service to the conservation func-
tions. Schedules are limited by the flood control function in that the
evacuat ion must be completed by the beginning of the next flood season,
provided such evacuation is possible without contributing to serious
downstrean flooding.

¢. Carry-Over Multiple-Use Capacity. An intermediate zone pro-
vides a storage reserve for irrigation, navigation, power production,
and other beneficial conservation uses. At the major projects (Fort
Peck, Garrison and Oahe) the storage space in this zone will provide
carry-over storage for maintaining downstream flows through a succes-
sion of well below normal runoff years. It will be used to provide
annual regulation in the event the storage in the annual flood control
and multiple-use zone is exhausted. Storage space assigned to this
zone in the Fort Randall project serves a different purpose. A portion
of the Fort Randall space will be evacuated each year immediately
preceding the winter season to provide recapture space for upstream
winter power releases. The recapture operation results in complete
refill of the space during the winter months. Deliberate long-term
drawdown into the Fort Randall carry-over zone is not contemplated.
While a minor amount of space in the Big Bend and Gavins Point projects
was initially provided in this zone, deliberate drawdown into this zone
has never been made during normal operation nor was such drawdown
contemplated. Therefore, the carry~over multiple-use capacity in these
projects has been reassigned into the lower inactive storage zone.

d. Inactive Capacity. A bottom inactive zone provides minimum
power head and sediment storage capacity. It also serves as a minimum
pool for recreation, fish and wildlife, and an assured minimum level
for pump diversion of water from the reservoir. Reservoir drawdown
into this zone will not be scheduled except in an unusual emergency.

5-3. Allocation of Storage as Related to Functions. The ratio of
the gross storage capacity of the main stem reservoir system to the
annual inflow to the system is unusually high for a major river system,
the storage being in excess of the volume of three average years of
runof f of the river above Gavins Point, the lowermost project. The
large amount of storage provided results largely from the physical
characteristics of the reservoirs and damsites. Economic studies at
the time of project planning indicated the desirability of the fullest
practical site development. Consequently, all of the major storage
sites except Fort Peck were constructed to the maximum level permitted
by major relocations in the reservoir areas. The relatively flat slope
of the Missouri Valley results in a large storage volume for a given
dam height. Competition between functions in the utilization of system
storage is minimized by this relatively large storage capacity.




5-4. The inactive storage capacity at each project establishes
the normal minimum operating pool level as well as the base of the
carry-over multiple-use zone (at Big Bend and Gavins Point the base of
the annual flood control and multiple-use zone). Although, due to the
large amount of storage available, competition between the flood con-
trol and the other multiple-use functions was minimal in the establish-
ment of minimum operating levels, competition between these other
multiple-uses is apparent, particularly during extended periods of
subnormal water supply. At the three major projects, as well as at
Fort Randall, surge tank design, established runner cavitation limits,
and minimum assured peaking capability were based on the selected
minimum operating pool. Therefore, future lowering of these levels
would appear very unlikely. Raising the minimum pool levels is also
unlikely, since studies indicate that failure to draw the system and
individual projects to these storage levels in the event of the
occurrence of an extreme drought comparable in severity and duration to
that of the 1930's would not only reduce service to navigation and
other non-power functions, but would also severely curtail energy .
generation during the drought period. The established minimum level at
Big Bend and Gavins Point could be lowered, and reservoir levels could
temporarily fall somewhat below the minimum rather frequently.

However, due to the relatively minor amounts of storage space involved:
and the lake shore development that has occurred based on the
established minimums, any deliberate long-term lowering of these pools
below presently established minimums is very unlikely.

5-5. Competition between flood control and other multiple-use
functions existed, to a degree, in establishing the zonal boundaries
between the multiple-use carry-over zones and the annual flood control
and multiple-use zones. This was because the maximum limits of service
(ignoring economic feasibility) in the case of flood control would be
the provision of sufficient storage space to store flows from flood
events of the most remote probability of occurrence. On the other
hand, in the case of navigation, power and other water-use functions,
the entire capacity of the system could be utilized as carry-over to
provide improved service to these functions during a recurrence of the
drought of the severity of that of the 1930's without reaching the full
desirable level of service (again without regard to economic feasi-
bility). In view of the magnitude of the potential flood damages, (to
urban as well as rural areas and to the extengive transportation and
communication facilities) it was recognized that the flood control
function of the main stem reservoir system should provide for adequate
control of a very severe flood which could be expected to recur at only
very infrequent intervals. At the time of initial design of the main
stem reservoir system in the 1940's it was considered impracticable to
establish any single flood event as the "Reservoir Design Flood."
However, the great flood of 1881 comprised the most critical flood
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Table VII-8) is usually provided in drought times to provide a minimum level of navigation
service (7.5 feet of draft) while conserving water in the System in case of an extended drought.
Consideration is also given to using System Replacement Flood Control Storage in cooperation
with the U.S. Bureau of Reclamation (USBR), which will be discussed in greater detail later in
this chapter. Also, within the framework of the overall goals stated above, there are seasonal
decisions to optimize the benefits obtained for the various authorized purposes, such as fish
spawning, endangered species nesting and releases during river ice formation periods.

7-03.1. System Regulation Zones. The storage capacity of the System has been developed to
provide beneficial service to the Congressionally authorized purposes. Regulation of a particular
project for one authorized purpose may be compatible, to a varying degree, with regulation for
most of the other authorized purposes. For another authorized purpose, this regulation may be
detrimental. For example, the vacating of storage capacity after a flood event to assure control of
possible future flood events is compatible with providing releases for power, navigation, and
water supply; however, it is incompatible with the objective of providing stored reserves for
continuation of these purposes during a subsequent drought period. These factors made it
advisable to divide the storage in individual System reservoirs into regulation zones to obtain the
maximum possible service to all of the purposes consistent with the physical and authorizing
limitations of the System. Totaling the storage capacity in the respective zones of the individual
projects provides the total System storage capacity available in each regulation zone for use in
System regulation. These values are not fixed but vary slightly over time according to changes
in reservoir capacity from sediment collection in the reservoirs and shoreline erosion. For
example, when the System was first considered filled in 1967, the total storage capacity was 75.2
MAF, and as of March, 2004, total storage capacity is 73.4 MAF. This change in storage
capacity has been reflected in the System storage zones by adjusting the elevations of the various
storage zones within the individual projects to reflect the correct amount of storage according to
the change that has occurred. In some cases, the elevations have not changed but the actual
System storage number has been adjusted for that zone. The regulation zones, and the guidance
criteria for regulation in these zones considered necessary to achieve the multipurpose benefits
and operational objectives for which the reservoirs were authorized, are described in the
following paragraphs.

7-03.1.1. Exclusive Flood Control Zone. Flood control is the only authorized purpose that
requires empty space in the reservoirs to achieve the objective. A top zone in each System
reservoir is reserved for use to meet the flood control requirements. The storage space therein is
used only for detention of extreme or unpredictable flood flows and is evacuated as rapidly as
soon as downstream conditions permit, while still serving the overall flood control objective of
protecting life and property. Considerations to achieve the flood control objective include a
release limitation for each of the projects, status of storage in the other projects and the level of
System or the Gavins Point Dam release being maintained, as designated by criteria discussed
later in this chapter. The Exclusive Flood Control Zone represents 4.7 MAF (the upper 6
percent) of the total System storage volume, and this zone, from 73.4 MAF down to 68.7 MAF,
is normally empty. The large four reservoirs, Fort Peck Lake, Lake Sakakawea, Lake Oahe, and
Lake Francis Case, contain 98 percent of the total storage reserved for the Exclusive Flood
Control Zone.
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7-03.1.2. Annual Flood Control and Multiple Use Zone. An upper “normal operating zone”
is reserved annually for the capture and retention of normal and flood runoff and for annual
multiple-purpose regulation of this impounded water. The System storage capacity in this zone
represents 11.6 MAF (16 percent) of the total System storage volume, and extends from 68.7
MAF down to 57.1 MAF. This storage zone, located immediately below the Exclusive Flood
Control Zone, will normally be evacuated to the base of this zone by about March 1 to provide
adequate storage capacity for capturing runoff during the next flood season. Exceptions may
occur. One example would be if System Replacement Storage were requested in conjunction
with regulation of the USBR reservoirs in the upper Missouri River basin. On an annual basis,
water will be impounded in this zone as required to achieve the System flood control purpose
and also be stored in the interest of general water conservation to serve all the other
Congressionally authorized System purposes. The evacuation of water from the Annual Flood
Control and Multiple Use Zone is scheduled to maximize service to the authorized purposes that
depend on the release of water from the System. Scheduling releases from this zone is limited by
the flood control objective in that the evacuation must be completed by the beginning of the next
flood season. This is normally accomplished as long as the evacuation is possible without
contributing to serious downstream flooding. Evacuation is, therefore, accomplished mainly
during the summer and fall because Missouri River ice formation and the potential for flooding
from higher release rates limit System release rates during the December through March period.

7-03.1.3. Carryover Multiple Use Zone. A second lower intermediate zone provides a storage
reserve for irrigation, navigation, power production, water supply, recreation, and fish and
wildlife. The water stored in this zone at the three larger reservoirs (Fort Peck, Garrison, and
Oahe) will maintain downstream flows through a succession of well-below-normal runoff years
into the System. Serving the authorized purposes during an extended drought is an important
regulation objective of the System and the primary reason the upper three System reservoirs are
so large compared to other Federal water resource projects. The System storage capacity in this
the largest storage zone represents 39.0 MAF (53 percent) of the total System storage volume
and extends from a volume of 57.1 MAF down to 18.1 MAF. The Carryover Multiple Use Zone
is often referred to as the “bank account” for water in the System because of its role in providing
assistance to the basin during critical dry periods. Water stored in the Carryover Multiple Use
Zone will be used to meet project purposes in the event that the storage in the Annual Flood
Control and Multiple Use Zone is exhausted. Only Fort Peck, Garrison, Oahe, and Fort Randall
have this storage as a designated storage zone. The three larger projects of Fort Peck, Garrison,
and Oahe serve the Missouri River basin during drought periods and water from this zone is
called upon to meet operational objectives stated in this plan. The storage space assigned to this
zone in Fort Randall serves a different purpose. A portion of the Fort Randall space is normally
evacuated each year during the fall season to provide recapture space for upstream winter power
releases. The recapture results in complete refill of the space during the winter months.
Deliberate, long-term drawdown into the Fort Randall Carryover Multiple Use Zone is not
contemplated. During drought periods, the three smaller System projects (Fort Randall, Big
Bend, and Gavins Point) are maintained at the same elevation they would be at if runoff
conditions were normal. While a minor amount of space in Big Bend and Gavins Point was
initially provided in this zone, deliberate drawdown into this zone is generally not contemplated.
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7-03.1.4. Permanent Pool Zone. A bottom inactive zone, called the Permanent Pool Zone,
provides for a minimum power head and for future sediment storage capacity. It also serves as a
minimum pool for recreation, fish and wildlife, and as an assured minimum level for water
access from the reservoir. A drawdown into this zone is generally not scheduled except in
unusual conditions. The System storage capacity in this the lowermost storage zone represents
18.1 MAF (25 percent) of the total System storage volume (extends from 18.1 MAF down to 0
MAF). To date, this zone has been increased by the addition of storage originally in the
Carryover Multiple Use Zones of Big Bend and Gavins Point. The regulation of System in the
Permanent Pool Zone has been changed slightly due to the changes in the storage used in the
Carryover Multiple Use Zone. The likelihood of using water stored in the Permanent Pool Zone
has been reduced in the CWCP.

7-03.1.5. Current System Storage Zone Allocations. As of this time, the System has been
regulated as an integrated system for 50 years. During this 50-year period, many regulation
techniques have been evaluated. System regulation procedures have been modified to provide a
plan for sustaining and balancing all of the Congressionally authorized project purposes. A basic
method of evaluating proposed changes in System reservoir regulation has been the long-range
System regulation study, as described in Chapter VI of this Master Manual. Numerous long-
range studies have been made since 1964, and long-range study criteria have been modified so
that release restrictions imposed by the flood control purpose are reflected in the studies. These
many long-range studies have been supplemented by detailed examination of particularly severe
flood events, which are described in detail in Appendix A of this Master Manual. The Master
Manual Study included over 500 long-range studies, exceeding the total number of studies
conducted prior to that time.

7-03.1.5.1. Long-term studies have also been made to investigate the effects of continued water
resource development in the Missouri River basin. In general, these studies indicate that the
flood control zone elevations currently used will continue being applicable well into the future.
The loss of storage in the flood control zones of the System reservoirs due to sedimentation will
be balanced by the reductions of flood runoff resulting from continuing water resource
development, land treatment, and depletions that includes future appropriation of tribal water
rights. Studies will continue to be made to determine the effects of such changes in Missouri
River basin water resource development and in associated System regulation techniques. A
major purpose of these studies will be the re-evaluation of System and individual System project
storage zone allocations. If deemed necessary, appropriate action toward modification of System
project storage zones will be initiated.

7-03.1.5.2. The current storage allocations and associated elevations in each of the zones of
individual System projects, as well as for the System as a whole, is shown on Plates II-1 and II-2,
Storages given in this table reflect the January 2004 elevation-storage relationships. Minor
modifications from previous allocation tables are discussed below.

7-03.1.5.2.1. Fort Peck. The elevation of the top of the Permanent Pool Zone, or the bottom of
the Carryover Multiple Use Zone, has not changed for Fort Peck; however, this updated water
control plan has changed the regulation of the System during drought, or water conservation,
periods. This change will result in the reservoir being approximately 22 feet higher during a
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Table VII-8) is usually provided in drought times to provide a minimum level of navigation
service (7.5 feet of draft) while conserving water in the System in case of an extended drought.
Consideration is also given to using System Replacement Flood Control Storage in cooperation
with the U.S. Bureau of Reclamation (USBR), which will be discussed in greater detail later in
this chapter. Also, within the framework of the overall goals stated above, there are seasonal
decisions to optimize the benefits obtained for the various authorized purposes, such as fish
spawning, endangered species nesting and releases during river ice formation periods.

7-03.1. System Regulation Zones. The storage capacity of the System has been developed to
provide beneficial service to the Congressionally authorized purposes. Regulation of a particular
project for one authorized purpose may be compatible, to a varying degree, with regulation for
most of the other authorized purposes. For another authorized purpose, this regulation may be
detrimental. For example, the vacating of storage capacity after a flood event to assure control of
possible future flood events is compatible with providing releases for power, navigation, and
water supply; however, it is incompatible with the objective of providing stored reserves for
continuation of these purposes during a subsequent drought period. These factors made it
advisable to divide the storage in individual System reservoirs into regulation zones to obtain the
maximum possible service to all of the purposes consistent with the physical and authorizing
limitations of the System. Totaling the storage capacity in the respective zones of the individual
projects provides the total System storage capacity available in each regulation zone for use in
System regulation. These values are not fixed but vary slightly over time according to changes
in reservoir capacity from sediment collection in the reservoirs and shoreline erosion. For
example, when the System was first considered filled in 1967, the total storage capacity was 75.2
MAF, and at this time, total storage capacity is 73.4 MAF. This change in storage capacity has
been reflected in the System storage zones by adjusting the elevations of the various storage
zones within the individual projects to reflect the correct amount of storage according to the
change that has occurred. In some cases, the elevations have not changed but the actual System
storage number has been adjusted for that zone. The regulation zones, and the guidance criteria
for regulation in these zones considered necessary to achieve the multipurpose benefits and
operational objectives for which the reservoirs were authorized, are described in the following
paragraphs.

7-03.1.1. Exclusive Flood Control Zone. Flood control is the only authorized purpose that
requires empty space in the reservoirs to achieve the objective. A top zone in each System
reservoir is reserved for use to meet the flood control requirements. The storage space therein is
used only for detention of extreme or unpredictable flood flows and is evacuated as rapidly as
soon as downstream conditions permit, while still serving the overall flood control objective of
protecting life and property. Considerations to achieve the flood control objective include a
release limitation for each of the projects, status of storage in the other projects and the level of
System or the Gavins Point Dam release being maintained, as designated by criteria discussed
later in this chapter. The Exclusive Flood Control Zone represents 4.7 MAF (the upper 6
percent) of the total System storage volume, and this zone, from 73.4 MAF down to 68.7 MAF,
is normally empty. The large four reservoirs, Fort Peck Lake, Lake Sakakawea, Lake Oahe, and
Lake Francis Case, contain 98 percent of the total storage reserved for the Exclusive Flood
Control Zone.
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7-03.1.2. Annual Flood Control and Multiple Use Zone. An upper “normal operating zone”
is reserved annually for the capture and retention of normal and flood runoff and for annual
multiple-purpose regulation of this impounded water. The System storage capacity in this zone
represents 11.6 MAF (16 percent) of the total System storage volume, and it extends from 68.7
MAF down to 57.1 MAF. This storage zone, located immediately below the Exclusive Flood
Control Zone, will normally be evacuated to the base of this zone by about March 1 to provide
adequate storage capacity for capturing runoff during the next flood season. Exceptions may
occur. For example, if System Replacement Storage were requested in conjunction with
regulation of the USBR reservoirs in the upper Missouri River basin. On an annual basis, water
will be impounded in this zone as required to achieve the System flood control purpose and also
stored in the interest of general water conservation to serve all the other Congressionally
authorized System purposes. The evacuation of water from the Annual Flood Control and
Multiple Use Zone is scheduled to maximize service to the authorized purposes that depend on
the release of water from the System. Scheduling releases from this zone is limited by the flood
control objective in that the evacuation must be completed by the beginning of the next flood
season. This is normally accomplished as long as the evacuation is possible without contributing
to serious downstream flooding. Evacuation is, therefore, accomplished mainly during the
summer and fall because Missouri River ice formation and the potential for flooding from higher
release rates limit System release rates during the December through March period.

7-03.1.3. Carryover Multiple Use Zone. A second lower intermediate zone provides a storage
reserve for irrigation, navigation, power production, water supply, recreation, and fish and
wildlife. The water stored in this zone at the three larger reservoirs (Fort Peck, Garrison, and
Oahe) will maintain downstream flows through a succession of well-below-normal runoff years
into the System. Serving the authorized purposes during an extended drought is an important
regulation objective of the System and the primary reason the upper three System reservoirs are
so large compared to other Federal water resource projects. The System storage capacity in this
the largest storage zone, represents 39.0 MAF (53 percent) of the total System storage volume
and extends from a volume of 57.1 MAF down to 18.1 MAF. The Carryover Multiple Use Zone
is often referred to as the “bank account” for water in the System because of its role in providing
assistance to the basin during critical dry periods. Water stored in the Carryover Multiple Use
Zone will be used to meet project purposes in the event that the storage in the Annual Flood
Control and Multiple Use Zone is exhausted. Only Fort Peck, Garrison, Oahe, and Fort Randall
have this storage as a designated storage zone. The three larger projects of Fort Peck, Garrison,
and Oahe serve the Missouri River basin during drought periods, and water from this zone is
called upon to meet operational objectives stated in this plan. The storage space assigned to this
zone in Fort Randall serves a different purpose. A portion of the Fort Randall space is normally
evacuated each year during the fall season to provide recapture space for upstream winter power
releases. The recapture results in complete refill of the space during the winter months.
Deliberate, long-term drawdown into the Fort Randall Carryover Multiple Use Zone is not
contemplated. During drought periods, the three smaller System projects (Fort Randall, Big
Bend, and Gavins Point) are maintained at the same elevation they would be at if runoff
conditions were normal. While a minor amount of space in Big Bend and Gavins Point was
initially provided in this zone, deliberate drawdown into this zone is generally not contemplated.
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7-03.1.4. Permanent Pool Zone. A bottom inactive zone, called the Permanent Pool Zone,
provides for a minimum power head and for future sediment storage capacity. It also serves as a
minimum pool for recreation, fish and wildlife, and as an assured minimum level for water
access from the reservoir. A drawdown into this zone is generally not scheduled except in
unusual conditions. The System storage capacity in this the lowermost storage zone represents
18.1 MAF (25 percent) of the total System storage volume (extends from 18.1 MAF down to 0
MAF). To date, this zone has been increased by the addition of storage originally in the
Carryover Multiple Use Zones of Big Bend and Gavins Point. The regulation of System in the
Permanent Pool Zone has been changed slightly due to the changes in the storage used in the
Carryover Multiple Use Zone. The likelihood of using water stored in the Permanent Pool Zone
has been reduced in the CWCP.

7-03.1.5. Current System Storage Zone Allocations. As of this time, the System has been
regulated as an integrated system for 50 years. During this 50-year period, many regulation
techniques have been evaluated. System regulation procedures have been modified to provide a
plan for sustaining and balancing all of the Congressionally authorized project purposes. A basic
method of evaluating proposed changes in System reservoir regulation has been the long-range
System regulation study, as described in Chapter VI of this Master Manual. Numerous long-
range studies have been made since 1964, and long-range study criteria have been modified so
that release restrictions imposed by the flood control purpose are reflected in the studies. These
many long-range studies have been supplemented by detailed examination of particularly severe
flood events, which are described in detail in Appendix A of this Master Manual. The Master
Manual Study included over 500 long-range studies, exceeding the total number of studies
conducted prior to that time.

7-03.1.5.1. Long-term studies have also been made to investigate the effects of continued water
resource development in the Missouri River basin. In general, these studies indicate that the
flood control zone elevations currently used will continue being applicable well into the future.
The loss of storage in the flood control zones of the System reservoirs due to sedimentation will
be balanced by the reductions of flood runoff resulting from continuing water resource
development, land treatment, and depletions that includes future appropriation of tribal water
rights. Studies will continue to be made to determine the effects of such changes in Missouri
River basin water resource development and in associated System regulation techniques. A
major purpose of these studies will be the re-evaluation of System and individual System project
storage zone allocations. If deemed necessary, appropriate action toward modification of System
project storage zones will be initiated.

7-03.1.5.2. The current storage allocations and associated elevations in each of the zones of
individual System projects, as well as for the System as a whole, is shown on Plates II-1 and II-2.
Storages given in this table reflect the January 2004 elevation-storage relationships. Minor
modifications from previous allocation tables are discussed below.

7-03.1.5.2.1. Fort Peck. The elevation of the top of the Permanent Pool Zone, or the bottom of
the Carryover Multiple Use Zone, has not changed for Fort Peck; however, this updated water
control plan has changed the regulation of the System during drought, or water conservation,
periods. This change will result in the reservoir being approximately 22 feet higher during a
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2 CURRENT AND ALTERNATIVE WATER CONTROL PLANS

2.1.1 System Storage Zones

The division of total available system storage
volume into zones affects Mainstem Reservoir
System operation. Zones are prescribed for flood
control, multiple uses, and the permanent pool.
Figures 2.1-1 and 2.1-2 show this division for the
total system and individual lakes, respectively.

Exclusive Flood Control Zone

The exclusive flood control zone is the total upper
volume of the mainstem lakes maintained
exclusively for flood control. This zone represents
the upper 6 percent of the total system storage
volume, or that between 68.7 and 73.4 MAF
(Figure 2.1-1). Water is released from this zone as
quickly as downstream channel conditions permit
so that sufficient storage remains available for
capturing future inflows. The larger four lakes—
Fort Peck Lake, Lake Sakakawea, Lake Oahe, and
Lake Francis Case—hold most (98 percent) of the
volume retained exclusively for flood control
(Figure 2.1-2).

Annual Flood Control and
Multiple Use Zone

The next 16 percent of the system storage volume
is reserved for annual flood control and multiple
uses. It includes the system storage from 57.1 to
68.7 MAF (Figure 2.1-1). This zone is used to
store the high annual spring and summer inflows to
the lakes. Later in the year, water stored in this
zone is released for riverine uses so that the zone is
evacuated by the beginning of the next flood season
on March 1. Evacuation is accomplished mainly
during the summer and fall navigation season,
because icing of the river may preclude high
evacuation flows during the winter.

Carryover Multiple Use Zone

The largest portion of the system storage capacity,
53 percent, is designed to provide water for all uses
during drought periods. The carryover multiple use
zone includes storage between 18.1 and 57.1 MAF
and is confined to Fort Peck Lake, Lake
Sakakawea, Lake Oahe, and Lake Francis Case
(Figures 2.1-1 and 2.1-2). It is operated so that it
remains full during periods of normal inflow but is
gradually drawn down during drought periods.

Permanent Pool

The remaining 25 percent of the total storage
capacity is reserved as the permanent pool. Total
capacity allocated for the permanent pool is 18.1
MAF. The permanent pool provides the minimal
water level necessary to allow the hydropower
plants to operate and to provide reserved space for
sediment storage. It also serves as a minimum pool
for recreation and for fish and wildlife habitat and
as an ensured minimum level for pump diversion of
water from the lakes.

2.1.2 Water Releases from the
Lakes

The Master Manual provides criteria for releases from
the flood control and carryover multiple use zones for
flood control, navigation service, and non-navigation
service. Each criterion relates to the amount of water
in system storage. The criteria were designed so that
system storage in the flood control zone can be
evacuated in an orderly manner before the beginning
of the next flood season. When storage volumes fall
during extended droughts, cutbacks in system releases
are made to conserve water. The criteria were
originally designed so that the water in the carryover
multiple use zone would be adequate to provide
navigation service, though at a reduced level through
a drought comparable to that of 1930 to 1941.

Navigation Service Criteria

Augmenting downstream tributary flows by
releasing water from the Mainstem Reservoir
System provides support for navigation on the
Missouri River below Sioux City. In drought
periods, storage water is limited and cutbacks in
releases may shorten the navigation season and
reduce navigation service. The CWCP has two
criteria for reducing navigation service in droughts:
navigation service level and season length.

The first step in conserving water in storage is to cut
back releases to those necessary to provide a full
service level (approximately a minimum of 8.5 feet of
draft). As storage declines in a drought, the
navigation service level is reduced a maximum of 6
thousand cubic feet per second (kefs) to minimum
service (7.5 feet of draft). The full navigation service
level designation for the Missouri River navigation
project is 35 kcfs. The downstream target flows are a
minus or plus value from this service level
designation. To meet full service, target flows are set

2-2  March 2004

H:\WP\AA16\FEISCAMRDY\SECTION_2.DOC e 2/7/04

Missouri River Master Water Control Manual
Review and Update FEIS



WATER SUPPLY
HANDBOOK

A Handbook on

Water Supply Planning
and

Resource Management

Institute for Water Resources
Water Resources Support Center
U.S. Army Corps of Engineers
7701 Telegraph Road
Alexandria, Virginia 22315-3868

Prepared by

Theodore M. Hillyer

with

Germaine A. Hofbauer

Policy and Special Studies Division

December 1998 Revised IWR Report 96-PS-4



CHAPTER 4: DECEMBER 1998
STORAGE REALLOCATION

A. AUTHORITY

1. Water Supply Act of 1958. Reallocation is the reassignment of the use of existing storage
space in a reservoir project to a higher and better use. Authority for the Corps to reallocate existing
storage space to municipal and industrial (M&I) water supply is contained in Public Law 85-500,
Title III, Water Supply Act of 1958, as amended (72 Stat. 319)(see Appendix A). Section 301(b),
of this Act states ". . . it is hereby provided that storage may be included in any reservoir project
surveyed, planned, constructed or to be surveyed, planned, and/or constructed ... to impound water
for present or anticipated future demand or need for municipal and industrial water supply." Section
301(d) of the Act states "[M]odifications of a reservoir project heretofore authorized, surveyed,
planned, or constructed to include storage as provided in subsection (b), which would seriously affect
the purposes for which the project was authorized, surveyed, planned, or constructed, or which
would involve major structural or operational changes, will be made only upon the approval of
Congress as now provided by law."

2. Guidance. Official Headquarters guidance on reallocations can be found in ER 1105-2-100.
In this regulation, the guidance on reallocation of water supply storage is contained in Chapter 4,
Section VII (Water Supply), Paragraph 4-32d, dated 31 October 1997. Additional information in the
ER is contained in Chapter 6, Section XV (Cost Allocation), Paragraph 6-205, dated December 1990.
Periodic Engineering Circulars and Policy Guidance Memorandums can also be issued on this
procedure. The intent of this chapter is not only to capture all current policies and procedures, but
also to provide additional information that may be helpful to Corps planners attempting to reallocate
storage.

B. OPPORTUNITIES
1. Reservoirs.

a. Multipurpose Pools. A typical multipurpose reservoir consists of three pools; a flood
control pool, a conservation pool, and an inactive or sediment pool. The flood control pool is
normally kept empty to permit storage of runoff during times of high inflow. The conservation pool
can consist of dedicated storage for one or more of the following purposes: hydropower, navigation,
water supply, water quality, or irrigation. Recreation can also have dedicated storage, but in most
all Corps multipurpose reservoir projects, the recreation feature uses the top of the conservation pool.
The inactive or sediment pool, while it can be used, is generally not available to meet downstream
water needs. This storage is normally set aside for hydropower head and/or to store the sediment
expected to accumulate over the life of the project.




U.S. Army Corps
of Engineers
Omaha District

Garrison Dam/Lake Sakakawea Master Plan with Integrated Programmatic
Environmental Assessment

Missouri River, North Dakota

Update of Design Memorandum MGR-107D

December 14, 2007




Garrison Dam/Lake Sakakawea
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Table 2.7.1. Missouri River Mainstem Flood Control Reservoirs

. Incremental Flood Control and

Project . Year of . . Total Storage

(Dam and Reservoir) Drainage Area Closure Multiple Use Storage in in Acre-Feet
(Square Miles) Acre-Feet (AF)

Egﬁ gzzi IL):E / 57,500 1937 2,717,000 18,688,000
S:g?;{gg‘vé . 123,900 1953 4,222,000 23,821,000
S:f{f g:l?;/ 62,090 1958 3,201,000 23,137,000
EQifSﬁiEfm / 5,840 1963 117,000 1,798,000
iiitel}iﬁi?fs%iﬁl/ 14,150 1952 1,309,000 5,418,000
Gavins Point Dam / 16,000 1955 90,000 470,000

Lewis and Clark Lake

Lake Sakakawea provides a significant storage contribution to the mainstem system of
reservoirs. It is the largest of the six reservoirs, with a storage capacity of 23.8 million acre-
feet (MAF), which comprises 32 percent of the total 73.3 MAF storage capacity in the
mainstem system.

2.7.2. RESERVOIR REGULATION
For the purpose of regulation, the storage capacity at Lake Sakakawea is divided into four
zones. Starting at the bottom, there is the 4.9 MAF permanent pool between elevations
1775.0 and 1673.0 feet msl. This zone provides minimum power head and sediment
storage capacity and assures minimum level for pump diversion of water from the
reservoir. Above the permanent pool there is the 13.1 MAF carry-over multiple-use zone
between elevations 1837.5 and 1775.0 feet msl. This intermediate zone provides a
storage reserve for irrigation, navigation, power production, and other beneficial

conservation uses. This zone also provides carry-over storage for maintaining

downstream flows through a succession of years in which runoff is below normal. The
next zone is the 4.2 MAF annual flood control and multiple use zone between elevations
1837.5 and 1850.0 feet msl. This is the desired operating zone. Water stored in this zone
is normally evacuated by March 1 of each year to provide adequate storage capacity for
the flood season. During the flood period, water is impounded in this space as required.
Finally, the upper zone, or exclusive flood control zone, consists of 1.5 MAF of storage
between elevations 1850.0 and 1854.0 feet msl. This zone is used only during periods of
extreme floods and is evacuated as soon as downstream conditions permit.

Regulating the Missouri River mainstem reservoir system is essentially a repetitive
annual cycle. Unless water conservation measures are being implemented, the reservoirs
are evacuated to the bottom of the annual flood control and multiple use zone by March
1. Because the major portion of the annual runoff enters the reservoirs between March
and July, storage accumulates and usually reaches a peak during early July. During an
average year, the Lake Sakakawea elevation crests near 1840 feet msl. Releases from
Lake Sakakawea are scheduled throughout the remainder of the year to provide support
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DEPARTMENT OF THE ARMY
CORPS OF ENGINEERS, OMAHA DISTRICT
1616 CAPITOL AVENUE
OMAHA NE 68102-4901

REPLY TO

ATTENTION OF 5 January 2011

Planning, Programs, and Project Management Division

Mr. Michael D. Wells

Deputy Director and Chief of Natural Resources
Missouri Department of Natural Resources

1101 Riverside Drive

Jefferson City, Missouri 65101

Dear Mr. Wells:

I have received your request dated January 3, 2011 for specific documentation the Corps used
in making the determination in the Garrison Dam/Lake Sakakawea Project, North Dakota
Surplus Water Report that due to available sediment storage in the multiple-use zone, there is
sufficient capacity in Lake Sakakawea to provide 257,000 acre-feet of surplus storage over the
10-year planning period. In your letter you specifically request the following documents:

1. The amount of sediment storage that was planned over the effective life of the Lake
Sakakawea;

2. The portion of this planned sediment storage that was in the carryover multiple use zone
of Lake Sakakawea;

3. The determination of storage filled by sediment in each of the storage zones of Lake
Sakakawea;

4. The amount of storage that remains avaﬂable

5. Design reports for Lake Sakakawea; and

6. Sediment survey reports.

This information has been placed on an fip site at
ftp://ftp.usace.army.mil/pub/nwo/LakeSak MO Info/ and enclosed on a CD. Please note that
information uploaded to the ftp site is automatically removed every seven days.

Additionally, you requested a copy of the reference cited in the Environmental Assessment:
AECOM 2010, Analysis of Hydraulic Impacts for Lake Sakakawea Withdrawals, November 16,
2010, and electronic copies of the DRM output files (e.g. Q2D, QID, NVY, D1 1, ELD, PRM,
etc.) used in the analysis. The DRM output files used in the Surplus Water Report and EA have
been placed on the ftp site referenced above. AECOM 2010 is a draft report that was prepared
by a subcontractor and submitted by the contractor. It was never approved or accepted by the
Corps, nor was any of the information contained in the report relied on by the Corps. Reference
to it was inadvertently left in the report. All reference to the AECOM 2010 report will be
removed from the final Surplus Water Report and EA as 1t 1s irrelevant to the conclusions
reached in the analysis. The document is considered to be pre-decisional and will not be made

public.
Printed on @ Recycled Paper



If you have any additional questions please do not hesitate contacting me or Mr. Larry Janis,
Water Supply Business Line Manager, at 402-995-2440.

Sincerely,
(,,3[»,,4} maéa_ OL MM UM'WW
Kayla A Eckert Uptmor

Chief, Planning Branch

Enclosure
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Responses:

a. The amount of sediment storage that was planned over the effective life of the Lake Sakakawea;
There was not any storage specifically planned for or set aside for sediment when the project was
originally designed. The original project design did include an evaluation of the estimated sediment
inflow rate which was used to determine a project life. The original sediment deposition rate was
estimated as 48,000 acre-feet/year. The estimated sediment deposition within the reservoir through
1988 is less than the rate originally estimated.

b. The portion of this planned sediment storage that was in the carryover multiple use zone of Lake
Sakakawea;
The original evaluation did not separate sediment deposition by zones within the pool.

c. The determination of storage filled by sediment in each of the storage zones of Lake Sakakawea;
See the following summary table.

d. The amount of storage that remains available;
See the following summary table.

e. Design reports for Lake Sakakawea; and
The best available electronic versions of the original design reports are provided.

f. Sediment survey reports.
The most recent sediment survey report is provided.



GARRISON RESERVOIR STORAGE DEPLETION SUMMARY

SURVEY TOTAL STORAGE BELOW THE POOL ELEV INCREMENTAL STORAGE BETWEEN POOL ZONES INCREMENTAL STORAGE CHANGE TOTAL DEPLETION
YEAR IN 1,000 ACRE FEET IN 1,000 ACRE FEET SINCE THE ORIGINAL IN 1,000 ACRE FEET 1000 AC-FT _ PERCENT
FLOOD FLOOD FLOOD
EXCLUSIVE | CONTROL& | CARRYOVER EXCLUSIVE | CONTROL& | CARRYOVER EXCLUSIVE | CONTROL& | CARRYOVER
FLOOD MULTIPLE MULTIPLE | INACTIVE FLOOD MULTIPLE MULTIPLE | INACTIVE FLOOD MULTIPLE MULTIPLE | INACTIVE
CONTROL USE USE CONTROL USE USE CONTROL USE USE
POOL ELEV. 1854 1850 1837.5 1775 1854 1850 1837.5 1775 1854 1850 1837.5 1775
1953 24728 23225 18917 5152 1503 | 4308 | 13765 | 5152
1958 24504 23000 18694 5004 1504 | 4306 " 13690 | 5004 -1 [ 2 " 75 " 148 [ 224 7 o09%
1959 24477 22973 18670 4989 1504 " 4303 " 13681 " 4989 -1 [ 5 T 84 " 163 [ 251 7 1.0%
1964 24355 22846 18517 4981 1509 | 4329 " 13536 | 4981 6 "o " 229 "oa7n [ 373 7 1%
1969 24137 22635 18348 4976 1502 4287 " 13372 " 4976 1 oo " 393 " 176 [ s9o1 " 24%
1979 23923 22439 18209 4990 1494 4220 " 13219 " 4990 9 " g8 " 546 " 162 [ 805 " 33%
1988 23821 22332 18110 4980 1489 " 4222 " 13130 " 4980 14 " 86 " 635 " a2 [ 907 T 37%
NOTES

1) Listed pool elevation correlates to the top of each pool zone (i.e. 1850is the top elevation of the flood control and multiple use zone).

2) The survey listed in 1953 corresponds to the original condition.

3) The last survey date of 1988 is the most recent survey. Current conditions were determined by extrapolating from 1988 to present using the average sediment depletion rate.

4) The incremental storage change compared to the original indicates the zone in which the depletion occurred. The sum of all zones equals the total depletion.




OFFICE OF THE GOVERNOR
STATE oF MONTANA

Joun BOHLINGER
LT GOVERNOR

BRIAN SCHWEITZER
GOVERNOR

February 1, 2011

Colonel Robert Ruch, District Commander

U.S. Army Corps of Engineers, Omaha District
CENWO-OD-T

Aftn: Lake Sakakawea Surplus Water Report and EA
1616 Capital Avenue

Omaha, NE 68102-4901

Dear Colonel Ruch:

The State of Montana has reviewed the Garrison Dam/Lake Sakakawea Draft Surplus Water Report and
EA issued by the Corps in December 2010. While the Report is limited fo analyzing surplus water
availability at Garrison Dam/Lake Sakakawea, it is my understanding that the Corps will be conducting
similar studies for the remaining Missouri River System reservoirs. On behalf of the State of Montana |
write this letier fo express a number of concerns regarding the analysis of surpius water at Lake
Sakakawea and how that analysis may affect future studies on the remaining Missouri River System
reservoirs. My comments address some of those concerns, however, the State of Montana reserves the
right to submit more detailed and specific comments if the Corps conducts future surplus water studies
on the remaining Missouri River System reservoirs including Fort Peck. :

The Report cites language from Section 6 of the Flood Control Act of 1944 in defining the constraints of
its surplus water analysis. The Report determined that storage reserved for but not yet filled with.
sediment at Lake Sakakawea constitutes surplus water and is available for temporary M & | use.
However, it is uncliear whether the Corps has limited its definition of surplus water for purposes of Lake
Sakakawea to water made available from unfilled sediment storage, or whether additional surplus water
may be made available at Lake Sakakawea based upon the Section 8 criteria cited in the Reporf. This
issue requires clarification because it has been suggested that the Corps will conduct future surplus
water studies on the remaining Missouri River System reservoirs using a similar approach. Accordingly,
the State of Montana seeks clarification on the precise definition of surplus water and whether future
surplus water studies will be limited to water made available by unfilled sediment storage.

North Dakota and South Dakota have raised the issue of their respective authorities over natural flow in
the Missouri River. The State of Montana likewise maintains that use of Missouri River natural flow, now
impounded by Missouri River System reservoirs, remains subject to the exclusive authority and
jurisdiction of the individual states. The Report analyzes North Dakota’s authority over water in the
Missouri River above L.ake Sakakawea and below Garrison Dam. However, it does not analyze or
account for North Dakota's authority and jurisdiction over use of Missouri River natural flows now
impounded by Garrison Dam. Thus.it appears that the Corps intends to charge for use of water that is
subject to the authority and jurisdiction of the individual states. The State of Montana maintains that the
Report should analyze easement access and infrastructure development for access to Missouri River
natural flow water now impounded by Missouri River System reservoirs under alternative 3.6.1.4 Missourj
River — Other Sources in the Report. In the meantime, the State of Montana maintains that upon
obtaining the appropriate easements for access to Missourt River System reservoirs, new uses and
existing uses of natural flow in Missouri River System reservoirs are authorized according to the authority
and jurisdiction of the individual states over water use within their boundaries.

STATE CAPITOL « P.O.BOx 200801 « HELENA, MONTANA 59620-0801
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On a related topic, | am concerned with the Corps’ position that existing water users may be required to
obtain surplus water agreements prior to renewing their existing leases. Specifically, page 3-9 of the
Report provides:

“The Corps has issued 142 water intake easements around Lake Sakakawea, only one of
which has a water supply agreement (Basin Electric Power Cooperative). Of these 142
‘water intake easements, approximately 77% (110) will expire during the 10-year study
period. According to Corps policy, holders of these easements may be required to execute
surplus water agreements with the Corps of Engineers as a pre-condition of re-issuance
of their current easements.”

it is unclear how this requirement might serve effectively the purposes of the Corps in meeting its
obligations and the demands of water users. Furthermore, it is doubtful that temporary surpius water
contracts will serve the long term needs of these existing uses. The State of Montana requests that the
Corps reconsider this statement or further clarify its intent. | trust that use of water at Missouri River
System reservoirs, including Fort Peck, will not be interrupted pending the development of this policy by
the Corps.

Grawing regional demands for water will continue to focus attention on the reservoirs of the Missouri
River System. The Corps' treatment of these vital resources in meefing the needs of municipal and
industrial users will continue o be of strong interest {o the State of Montana if the surplus water reports
proceed to Fort Peck and as the Missouri River Authorized Purposes Study addresses authorized water
supply uses.

Thank you in advance for your serious consideration of these concerns.

1

BRIAN SCHWEITZER
Governor

ce: Senator Max Baucus
Senator Jon Tester
Representative Dennis Rehberg
Governor Jack Dalrymple, State of North Dakota
Governor Dennis Paugaard, State of South Dakota
Director Mary Sexton, Montana DNRC
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January 7, 2011

Ms. Kayla Eckert-Uptmor

Chief, Planning Branch, Omaha District
161 Capitol Avenue

Omaha, NE 68102-4901

Re:  QGarrison Dam and Lake Sakakawea Project, North Dakota
Surplus Water Report and Permit Decision

Dear Ms. Eckert-Uptmor

The Iowa Department of Agriculture and Land Stewardship appreciates the opportunity to provide
comment on the proposed surplus water permitting and potential use of federal waters within the
Lake Sakakawea project of North Dakota.

This proposal may or may not have significant impacts to the State of lowa’s agricultural and
broader interests. At this time however, we are unable to provide such comments in lieu of the
extremely short period that had been granted to fairly evaluate a proposal of such magnitude. Iam
hopeful that you will agree that thirty (30) days is not a practical period to adequately evaluate the
published report.

As you are likely aware, the issues of hydro-fracturing and future Missouri River water depletions
are both matters of serious concern to the citizens of Jowa.

I would like to formally request an additional sixty (60) days for my Department staff and others
here in Towa, to review the report and provide and to discuss whether comments from our agency
and other agencies in Jowa are warranted. Please contact me at your earliest convenience regardmg
your decision on this request.

Sincerely,

Bill Northey
Secretary of Agriculture

Ce.  Hon. Tom Miller, lowa Attorney General

State of Iowa, Missouri River Authority Members

Henry 4. Wallace Building *® Des Moines, lowa 50319 * 515-281-332]1 * agri@iowaagriculture.gov
The Iowa Department of Agriculture and Land Stewardship is an equal opportunity employer and provider g




STATE OF NEBRASKA

Office of the Attorney General
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(402) 471-2682
TDD (402) 471-2682
CAPITOL FAX (402) 471-3297
TIERONE FAX (402) 471-4725

DAVID D. COOKSON
JON BRUNING CHIEF DEPUTY ATTORNEY GENERAL

ATTORNEY GENERAL.

February 1, 2011
VIA Email

U.S. Army Corps of Engineers Omaha District
Attn: CENWO-OD-T

Lake Sakakawea Surplus Water Report and EA
1616 Capital Avenue

Omaha, NE 68102-4901

garrisonsurplusstudy@usace.army.mil

Re:  Nebraska Attorney General’s Comments on Garrison Dam / Lake Sakakawea
Project Surplus Water Report

Dear Colonel Ruch:

The Nebraska Attorney General’s Office (the “NE AG”) appreciates the opportunity to
provide these comments on the Corps of Engineers” Garrison Dam / Lake Sakakawea Project
Surplus Water Report (the “Report™). We incorporate by reference herein and join DNR’s
comments. As discussed below, the NE AG questions the timing of the Corps’ surplus water
analysis and has multiple concerns with the manner in which the analysis was conducted. As
currently configured, the Report and accompanying environmental assessment (“EA™) are
technically and legally deficient and must be revised prior to any decision. In the meantime, we
look forward to working with the Corps to ensure Nebraska’s interests are protected.

1. The Corps Should Refrain from any Reallocation Pending Completion of the Missouri
River Authorized Purposes Study.

Section 108 of the 2009 Omnibus Appropriations Act authorized a comprehensive study of
the existing Missouri River Basin projects to review the original project purposes and determine
whether changes to those purposes might be warranted. The Missouri River Authorized Purposes
Study (“MRAPS”) is presently underway. The federal agencies in the Basin and the Missouri
River Basin States are spending significant time and resources on the MRAPS process (as well as
the ongoing Missouri River Recovery Program and its Implementation Committee and the Missouri
River Ecosystem Restoration Plan). The entry of surplus water contracts is premature pending
completion of MRAPS, which is a more appropriate context in which to identify surplus water, if
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River Beosystem Restoration Plan). The entry of surplus water contracts is premature pending,
completion of MRADPS, which 1s a2 more appropriate context in which to identily surplus water, if
any, in the Missouri River Basin, The Corps should refrain [rom entering into any such contracts a
this time,

Awatling the outcome of MRAPS should not present a serious constraint on encrgy
development, as it appears alternative water supplics are available. As the DA explains, water
supply “is not a limiting {actor on the rate of drilling, hydrofracing or the industry’s rate of growth
in North .7 BA at 113 (emphasis original). Moreover, if the “only difference™ between the no-
action and proposed action alternatives 18 “an administrative action” designed to comply with Corps
policy, Report at 3-28, then there is no acfual urgency 1o contract with entities presently
withdrawing water without a contract.

2. Seetion 6 of the Flood Control Act Does Not Authorize the Temporary Allocation of
Storage.

The Report implics that up to 257,000 acre-feet of storage in Lake Sakakawea will be
allocated temporarily to prospective munieipal and industrial users to ensure a yield of 100,000
acre-feet annually. See, e.g., Report at 6-1 (Recommendations). However, Scction 6 of the Flood
Control Act does not authorize the realiocation of storage space in Corps reservoirs, Rather, this
provision merely provides for the sale of surplus water, which may be satisfied from - but nof
guarantced out of - available storage, Corps policy recognizes this distinction. IFor example.
Engineering Repulation 1105-2-100 (04/00) at 3-33 acknowledges Section 6 authority may be used
“only where non-Federal sponsors do not wani to purchase storage because: use of the water 1s
needed for a short term only or use would be temporary pending development of the authorized use
and reallocation of storage 1s not appropriate.” (Emphasis supplied).

To the extent the Corps desires to allocate storage in Lake Sakakawea to Mé&I use, it must
do so pursuant (o the Water Supply Act of 1958, However, that authority has not been cited in the
Report and will require a different kind of analysis. The Corps should clavify that the recipients of
any Section 6 contract will not be entitled to a storage allocation m Lake Sakakawea and that any
such allocation would need 1o be pursued under separate authority.

3. Section 6 Sheuld Not Be Used to Summarily “Paper” Existing Withdrawals,

While carly portions of the Report convey the impression that surplus water is needed
primarily to meet growing energy demands, it becomes clear the Corps has a secondary goal: To
provide contracts to those entities withdrawing water, which do not presently have contracts,
Indeed, the volume of water associated with these proposed contracts is nearly twice that being
evaluated for energy purposes. Report at Table 3-6. This is not an appropriale use of Section 6.

According to the Report, the Corps has issued 142 water intake casements around Lake
Sakakawea, but has entered into onty one water supply contract (with Basin Lilectric Power
Cooperative). The report does not make clear what authority was used to support that contract. Nor
does the report identify any authority pursuant to which existing withdrawals are being made. The
Report explains, however, it is “Corps policy” to ensure cach casement holder has a water supply
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contract. Report at 3-9. Bui, this policy has been vielated to date and that fact does not justify
surmmarily papering over the past violation.

The Report assumes users who do not hold contracts will continue to withdraw water
whether or not contracts are issued. Reportat 3-28. This assumption 1s inappropriate and should be
revisited. Rather, the Corps should explore as one alternative the possibility those withdrawals are
terminated and an alternative source located. 1f the Corps does not issue contracts for these users,
then the users will have no express entitlement to withdraw water from Lake Sakakawea, and the
validity of their withdrawals will continue to be in question. The Corps should not use this process
to validaie post hoc withdrawals the Corps knows violate federal pelicy today.

4. hmpacts to the Missouri River are Underestimated.
a.  lxient and Duration of Demand are Underestimaied.

The Report appears to underestimate the potential demand associated with development of
the Bakken formation. In comments already submitied (Nov. 17, 2010), the North Dakota
Petroleum Association, citing in turn the North Dakota Department of Mineral Resources, expects
2,140 wells annually to be drilied over the next 10 yvears, with a possibility of as many as 2,940
wells annually. The Report, in contrast, estimates af mosi 1,800 new welis per year will be drilled
with a (ofal annual demand of 27,000 acre-feet. Thus, even assuming the Corps™ per well waler
demand estimates are correct, the Corps has underestimated demand by somewhere between 16%
and 39%. As discussed next, this is compounded by the Corps™ failure (o account for additional
cumulative withdrawals from lake Sakakawea.

b, The Cumulative Impact Analysis is Deficient.

Although the Report mentions the existence of the Red River Valley ("RRV™) Project and
the Northwest Arca Water Supply (“NAWS™) Project, the EA fails to address the cumulative impact
of these projects,  These must be considered in conjunction with the proposed surplus contracts
because all three are designed (o remove walter {rom the Missouri River Basin at the same general
focation.

The EA’s impact analysis “forms the scientific and analytic basis™ upon which to compare
identified alternatives. 40 C.1F.R.§ 1502.16. I this section is not rigorously developed, decision
malkers are compromised. The Bureau must analyze all direct and indirect environmental effects of
the various alternatives. 40 C.I°R. § 1502.16(a), (b) and (d). But, according to the Council on
Fnvironmental Quality, “|¢]vidence is increasing that the most devastating environmental effects
may resull not from the direct effects of a particular action, but {from the combination of
individually minor effects of multiple actions over time.” COUNCIL ON ENVIRONMENTAL QUALITY,
Considering Cumulative Effects Under the National Environmental Policy Act (Jan. 1997), Ch. T at
1. The Corps must, thercfore, evaluate the cumulative impact of the proposed contracts in addition
to evatuating their direct and indirect effects. “Cumulative impact” means “the impact on the
environment which resulis from the incremental impact of the action when added to other past,
present, and reasonably foreseeable future actions regardless of what agency (I'ederal or non-
Federal) or person undertakes such other actions.” 40 C.I'.R. § 1508.7.
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The importance of this analysis was underscored last year by a federal district court in
Government and Province of Manitoba v. Salazar, 691 7. Supp. 24 37 (D.D.C. 2010}, There, the
court set aside an environmental impact statement prepared by the Bureau of Reclamation for the
NAWS Project precisely because it failed to fully evaluate the cumulative impacts of other
withdrawals from the Missouri River. The court explained “Reclamation failed even to consider the
cumulative impacts of the Project in conjunction with other planned Missouri River water
withdrawal projects, such as the [RRV Project].” /d. ar47. The court also went on to admonish the
Bureau to consullt with the Corps and Lo evaluate the overall impact of all withdrawals from the
River,

The Corps should not make the same mistake the Burean made. Rather, the Corps must
complete a comprehensive analysis of the impact of alt reasonably Joresecable projects that will
take water from the River and its reservoirs.

¢ The Depletions Analysis is Misguided.

As noted above, Section 6 contracts do not include storage allocations. Provided the Corps
agrees with this interpretation, then it 1s possible the impact of a 100,000 acre-foot annual
withdrawal could be marginal. However, it is impossible to make this determination because the
Corps has not analyzed that impact. Instead, the Corps has analyzed only the impact of an
additional 527 acre-foot depletion (which represents the difference between the no-action and action
alternatives). See, e.g., Report at Section 3.7.1. Bug, the mere {act that there 1s a minor difference
between the two actions does not excuse the Corps” duty to evaluate the practical consequences of
hoth actions. This too was made clear in Maniloba v. Salazar. There, the Burcau did not evaluaie
the actual potential for interbasin biota transfer because the Burcau coneluded the risk of potential
pipeline and treatment failures were nearly identical under ali alternatives. The court rejecied the
approach and stressed the importance of evalvating the potential conseguences of any such failure,
regardless of how it happened. Zd at 49-50,

As the Burcau erred, so has the Corps. Here, the Corps must analyze the full 100,000 acre-
foot annual depletion from Lake Sakakawea (in conjunction with cumulative impacts) because,
according to the Corps, that is precisely what will occur under either the no-action or action
alternative. The Corps’ misguided analysis of the delta between the two alternatives is technically
and legally meaningless.

Finally, to the extent the Corps actually is contemplating a reallocation of storage space in
the sediment pool as part of the proposed contracts, the Corps must recognize the impact such
action might have on reservoir operations. Simply put, we are deeply concerned about the impact
of the potential for reservoir operations to be modified in furtherance of protecting the storage
required to yield 100,000 acre feet annually. As the Report explains, and as articulated more fully
in the Missouri River Master Water Control Manual and related Biological Opinions, nearly all
existing project purposes are satisfied contingent on the availability of water in storage. See, e.g.,
Report at Table 2-3. Similarly, the triggers associated with “spring rise” mitigation elements arc
tied to storage volumes. To the extent storage space is reallocated in a project reservoir, these
functions might be compromised. Yet, the Report containg no analysis of the potential for the
proposed contracts to affect reservoir operations in this way.
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5. Water Quality Concerns Associated with Water Disposal are Not Addressed.

While the EA purports to address water quality impacts, EA at 72-4, that discussion fails to
address disposal of water withdrawn pursuant to the proposed contracts. While the exact content of
fracturing fluids is generally proprietary, they are known to contain chemicals that can be toxic to
humans and wildlife, and chemicals that are known to cause cancer. These include potentially toxic
substances such as diesel fuel, which contains benzene, ethylbenzene, toluene, xylene, naphthalene
and other chemicals; polycyclic aromatic hydrocarbons; methanol; formaldehyde; ethylene glycol;
glycol ethers; hydrochloric acid; and sodium hydroxide. Even very small quantities of chemicals
such as benzene are capable of contaminating millions of gallons of water. The Report and EA
must address the manner in which process wastewater will be disposed of, and whether and to what
extent such disposal practices might eventually lead to contamination of the Missouri River or its
tributaries (including groundwater resources).

6. There is No Discussion of Mitigation.

The EA must include a “reasonably complete discussion of possible mitigation measures.”
Wilderness Soc’y v. Bosworth, 118 F. Supp. 2d 1082, 1106 (D. Mont. 2000) (quoting Robertson v.
Methow Valley Citizens Council, 490 U.S. 332, 351(1989)). “Mitigation must ‘be discussed in
sufficient detail to ensure that environmental consequences have been fairly evaluated.” ” Neighbors
of Cuddy Mt. v. United States Forest Serv., 137 F.3d 1372, 1380 (9th Cir. 1998). See also Natural
Resources Defense Council, Inc. v. U.S. Forest Service, 634 F. Supp. 2d 1045, 1064 (E.D. Cal.
2007); San Francisco Baykeeper v. U.S. Army Corps of Engineers, 219 F. Supp. 2d 1001, 1018
(N.D. Cal. 2002). The EA in this case fails to include any discussion of mitigation measures that
might be employed to reduce the impact of water withdrawals, potential water quality concerns or
any other downstream impact. Such analysis should be undertaken to determine if the effects of the
proposed action (once properly evaluated) can be reduced to insignificance.

In closing, the NE AG supports responsible energy development in the Missouri River Basin
and appreciates the potential importance of the Bakken formation as a source of energy to the State
of North Dakota, the region and the United States. However, for the reasons discussed above, the
NE AG does not believe the surplus water contracts can or should be executed until further analysis
is performed. We welcome the opportunity to discuss further these issues with you if it will aid
your supplemental analyses.

Sincerely,

JON BRUNING

ﬁy General 7

David D. Cookson
Chief Deputy Attorney General



StAaTE OF INEBRASKA

Dave Heineman DeparTMENT OF NATURAL RESOURCES
Governor Brian P. Dunnigan, P.E.
Director

January 3, 2011 IN REPLY TO:

Commander, U.S. Amy Corps of Engineers
-~ Attn: Ms. Kayla Eckert-Uptmor

Chief, Planning Branch, Omala District

161 Capitol Avenuve

Omaha, NE 68102-4901

RE: Garrison Dam/Lake Sakakawea Project, North Dakota Surplus Water Report
Dear Ms. Eckert-Uptmor:

I am requesting that the U.S. Army Corps of Engineers extend the public comment period for the
above-referenced Surplus Water Report until February 16, 2010. As of the date of this letter, 1
have not received answers to the questions posed in my letter of November 30, 2010 (attached)
related. to surplus water and reallocation. Answers to those questions are¢ necessary so that
Nebraska can comprehensively comment on the report. I would also note that the report is
284 pages and .the comment period of December 16, 2010 to January 17, 2011 covered the
holiday season when many staff members were not available to review the report. An extension
would allow the Corps of Engineers time to respond to our previous questions and provide the
needed time for us to review and comment on the report.

Your consideration of this request and a timely answer is greatly appreciated.
Sincerely,

Brian P. Dunnigan, P.E. \J

Director

Attachment

admin-dir/Dunnigan/201 1
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State OF NEBRASKA

Dave Heineman DeparTMENT OF Nartural RESOURCES
Governor Brian P. Dunnigan, P.E.
Director
November 30, 2010 IN REPLY TO:
Larry Janis
Department of the Army
Corps of Engineers, Omaha District
1616 Capitol Avenue

Omaha, NE 68102-4901
Dear Mr. Janis:

This letter is a response to the September 21, 2010, letter to Govermnor Heineman from Colonel
Ruch notifying the state of the soon to be released Surplus Water Letter Reports. Thank you for
the information you previously provided including the Water Supply Handbook. The
Department has reviewed the handbook, specifically those portions relating to surplus water and
reallocation and has the following questions. I would appreciate receiving a timely response so
that Nebraska can properly comment on any Surplus Water Letter Reports you might release.

1. Where are the amounts of the original allocations made for the different water uses in
each of the Missouri River Basin reservoirs for the original awthorized purposes
documented? Can you send us this information including the amounts of the allocations?

2. Have any allocations been made in addition to the original allocations and, if so, where is
that information documented? Please provide the amounts of such allocations, the
purpose for the allocations, and the Missouri River Basin reservoir each allocation is
associated with.

3 Will the Surplus Water Letter Reports provide us information to tell what the source of
water is for each surplus water allocation? In other words, will we be able to tell whether
the surplus water is coming from unallocated water, or from water previously allocated to
a use which was never developed or no longer used? If this will not be provided in the
Surplus Water Letter Reports, where can we find this information?

4. if allocations of specific quantities were not made for the original authorized purposes,
what is the basis for declaring this action a surplus water determination rather than a
reallocation that requires congressional approval?

admin-di/Dannigan/2010
301 Centennial Mali South, 4th Floor * PO. Box 94676 + Lincoln, Nebraska 68509-4676 « Phone {402) 471-25363 » Telefax (402} 471-2900
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Mr. Larry Janis
November 30, 2010

Page 2

5.

Section 7 of 33 U.S.C. § 709 states in part, “Hereafter, it shall be the duty of the
Secretary of the Army to prescribe regulations for the use of storage allocated for flood
control or navigation at all reservoirs constructed wholly or in part with Federal funds
provided on the basis of such purposes, and the operation of any such project shall be in

- accordance with such regulations.” Please provide a copy of these regulations as they

currently exist or a citation to a readily accessible version of the regulations. If they do
not exist, please note that in your response.

Are there other guidance documients or- court décisions or regulations that we should be
aware of when reviewing the Surplus Water Letter Reports? ‘

If a sitnation exists where there is both a state-granted water right and a USACE coniract
for the same diversion from a Missouri River Basin reservoir, how does the USACE see
coordination occurring between the USACE and the states regarding the use and
regulation of use for such water?

With the MRERP and MRAPS studies currently underway, is any water from the
reservoirs being reserved or allocated for the possible needs of these studies? Is the water
needed to meet the flows required under the current Master Manual considered an
atlocation?

Sincerely,
Brian P. Dunnigan, P.E.
Director

BS6s i @I ek U D L bt LARAEL AR



StaTE OF NEBRASKA

Dave Heineman DEePARTMENT OF NATURAL RESOURCES
Governor Brian P. Dunnigan, P.E.
Director

January 31 s 2011 IN REPLY TO:

Colonel Robert Ruch

U.S. Army Corps of Engineers _
Attention: CENWO-OD-T (Larry Janis)
1616 Capitol Avenue '
Omaha, NE 68102-4901

Dear Colonel Ruch:

Thank you for the opportunity to comment on the Draft Surplus Water Report
for Lake Sakakawea, North Dakota.

In November of 2010, the Nebraska Department of Natural Resources (Department) wrote to the
U.S. Army Corps of Engineers (USACE) requesting specific information regarding the surplus
water process. On Friday, January 21, the Department received a response to that letter and we
are still assessing the response at this time.

The report’s conclusion that the proposed action will “not impede the capability and function of
Garrison Dam / Lake Sakakawea to serve its authorized purposes” is apparently dependent on the
determination that the increased depletions to the Missouri system will only total 527 acre-feet
per year (as opposed to the total potential surplus water use agreements for 100,000 acre-feet per
year). This determination is dependent on the assumptions presented in Table 3-18, that this
100,000 acre-feet per year of water use would occur under the no-action alternative. This
assumption does not appear to be adequately justified in your report. Consequently, please
provide an explanation of how existing users will be able to use the water that has been taken
from the reservoir in the past without permits from the Corps and the legal and economic
justification that alternative locations for withdrawal are available. Additionally please identify
the types of uses that all 142 current users are making of the water that has been withdrawn from
the reservoir. This information is critical because the subsequent economic and other analyses
related to the impact of the action would obviously be significantly different if the full 100,000
acre-feet per year (or even a larger portion of this total) were considered.

Also, in paragraph Sc of Chapter 2 of the Water Supply Handbook it states, “Use of the Section 6
authority is allowed only where non-Federal sponsors do not want to purchase storage because:
use of the water is needed for a short term only; or use would be temporary pending development
of the authorized use and reallocation of storage is not appropriate.” The use of water for

admin-directors/dunnigan/2011
301 Centennial Mall South, 4th Floor » PO. Box 94676 ¢ Lincoln, Nebraska 68509-4676 ¢ Phone (402) 471-2363 + Telefax (402) 471-2900
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Colonel Robert Ruch
January 31, 2011
Page 2

development of the oil and gas field in the next few years may meet “short term only” if current
estimations of time are correct. However, the large institutional users described in Table 3-7 do
not appear to meet the standards described in the quote above, and there isn’t enough specific
information on the actual kinds of uses made to assess the “small users with expiring easements.”
An explanation of how these diversions meet your requirements for temporary surplus storage
permits is nceded. Additionally an explanation is needed to provide assurance that the uses will
remain “short-term” in duration.

It is our understanding that in the next few months you will be releasing Draft Surplus Water
Reports on other mainstem reservoirs, all located upstream of Nebraska. The Department would
like an opportunity to review all proposed temporary uses from any of the reservoirs to
determine the possible cumulative impacts to Nebraska and request you allow us this opportunity
and to make additional comments, if required, before a final decision is made on any specific
reservoir.

The Department would like an opportunity to discuss the issues raised by this report with the
USACE staff and will be contacting your office to schedule such a meeting.

it Qo

Brian P. Dunnigan, P.E.
Director



F CITY O F Mayor Dennis R. Walaker
Y : : _ 200 3rd Street North

Qb Fargo, North Dakota 58102

Phone (701) 241-1310

. Fax (701) 4764136

January 27, 2011

Colonel Robert J. Ruch, Commander
U.S. Army Corps of Engineers, Omaha District
CENWO-OD-T
. Attn: Lake Sakakawea Surplus Water Report and EA
1616 Capital Avenue
Omaha, NE 68102-4901

Re: City of Fargo Official Comments on the Lake Sakakawea Draft Surplus
‘Water Report :

Dear Colonel Rubh:

Please accept this letter as official protest from the City of Fargo regarding the

Garrison Dam/Lake Sakakawea Project, North Dakota, Draft Surplus Water

~ Report, in which your agency suggests that water users pay for the water taken
- out of the Missour: Rlver ' :

The City of Fargo is @ member of the Lake Agassz Water Authority (LAWA),
which was established by the Dakota Water Resources Act of 2000 to provide
emergency water supply to the 13 eastern most counties in North Dakota,
including the City of Fargo. The City of Fargo and LAWA have worked with the
Bureau of Reclamation (BOR) to study the needs and options for emergency
water supply. The Final Needs and Options Report, published November 28,
2005, and Final Environmental Impact Statement, published December 21, 2007,
recommend the Garrison Diversion Unit to Sheyenne River option as ‘the
preferred Red River Valley Water Supply Project (RRVWSP)

The total RRVWSP withdrawal from the Missouri River system, when utilizing the
preferred alternative, was set at an annual maximum of approximately 88,000
acre-feet.. This volume covers both the maximum shortage realized within a
single year by the Municipal, Rural, and Industrial (MR&!) users of 55,000 acre-
feet in addition to supplying water for environmental concerns (minimum stream
flows and lake levels) and multiple sources of inefficiencies within the system
(peak user demands occurring during different timeframes, evaporation, channel
. losses, etc.). The water for the RRVWSP is part of the BOR'’s water authorized
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for irrigation in the Garrison Diversion Unit Act of 1965 and re-authorized for MR&
by the Dakota Water Resources Act of 2000. This water is exempt from surplus
water agreements with the U.S. Army Corps of Engineers (USACE).

The City of Fargo has invested considerable time and effort into developing the
RRVWSP. The City of Fargo and LAWA are commiited to completing
the RRVWSP and want to ensure that the water for this project is allocated from
the Missouri River System and remains exempt from any payments to the
.USACE. We appreciate the opportunity to provide comments on the draft report
and trust that this letter will be included as written testimony for the proposed
action. '

Sincerely,

Dénﬁis R. Walaker
Mayor

DRW:se

wwusacecomment

cc: Pat Zavoral, City Administrator
Bruce Grubb, PE, Enterprise Director
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Fargo, North Dakota 58102

Colonel Robert J. Ruch, Commander

U.S. Army Corps of Engineers, Omaha District
CENWO-OD-T :

Attn: Lake Sakakawea Surplus Water Report
and EA :

1616 Capital Avenue.

Omaha, NE 68102-4901
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OFFICE, OF MAYOR
MICHAEL R. BROWN

GRM ‘ 'WD City of Grand Forks ——
mm FAX # (701) 787-3773

—————" 255 North Fourth Street *+ P.O. Box 5200 * Grand Forks, NI} 58206-5200

January 24, 2011

U.S. Army Corps of Engineers, Omaha District CENWO-0D-T
616 Capitol

Omaha, NE 68102-4901

ATTN: Lake Sakakawea Surplus Water Report and EA

Re: City of Grand Forks, Grand Forks, ND Comments to U.S. Army Corps of Engineers
Lake Sakakawea Surplus Water Study & Environmental Assessment.

To Whom It May Concern:

The City of Grand Forks, ND feels that the U. S. Army Corps of Engineers assessment of

- surplus water in the Missouri River reservoirs, such as Lake Sakakawea, is not
acceptable. The State and its water consumers have the right to appropriate water from
the natural flows of the Missouri River. These flows are crucial to the economic viability
and vitality of the state of North Dakota. In addition, the State of North Dakota made a
substantial commitment and contribution of 550,000 acres of farmland for the
construction of the Lake Sakakawea reservoir, For the commitment and contribution
there was a promise of water to benefit ND farmers with irrigation benefits. To date there
has not been a recognilion or repayment of this sacrifice by the Federal government or
downstream beneficiaries.

An additional levy or fee placed on this water is not appropriate without assessing
downstream users to contribute to project costs for flood control, navigation, and other
water uses.

Sincerely

Mayor Michael R. Brown

CC. Grand Forks City Counci!
Todd Sando, ND State Engineer
David Koland, Gatrison Conservancy District
Mike Dwyer, ND Water Coalition
Richard Duquette, City Administrator
Tadd Feland, Public Warks Director
Hazel Sletten, Water Utility Superintendent
Alan Grasser. City Engineer




Office of the Mayor
January 4, 2011

U.S. Army Corps of Engineers, Omaha District
CENWO-0OD-T

Attn: Lake Sakakawea Surplus Water Report and EA
1616 Capital Ave.

Omaha, Neb. 68102 — 4901

Thank you for the opportunity to comment on the draft Lake Sakakawea Surplus Water Report
and Environmental Assessment. As Mayor of the City of Minot, North Dakota I wish fo go on
record as being opposed to the proposal by the U.S. Army Corps of Engineers to begin charging
water storage fees for most, if not all, new water withdrawals from Lake Sakakawea. As you
know, the City of Minot along with other communities in North Central and Northwest North
Dakota and several rural water districts have been working on the Northwest Area Supply
Project (NAWS) for more than 20 years. We expect to have water from Lake Sakakawea being
pumped in the NAWS line within a few years. Up to 26M gallons a day is expected to flow
through the line to help service the needs in our region. To have the Corps impose storage fees
on this water would be a major impediment to our ability to operate this project.

As you know, the State of North Dakota has steadfastly asserted that we are entitled to
appropriate water from the Missouri Rivers natural flow, as that is water that would be available
without the mainstem reservoirs. Natural flow of the Missouri would be ample to meet ali of
North Dakota’s water needs, including NAWS. The reservoir stands in the way of accessing our
Missouri River water along vast stretches. The City of Minot concurs in the position of the State
of North Dakota that our water users must not be required to pay for access to Missouri River
water whether it be natural flow or stored.

Frankly we are astonished that the Corps would even consider imposing such a storage fee.
Many communities and countless acres of farmland in lower basin states enjoy flood control
benefits provided by the mainstem dams yet most communities have never been asked and are
not being asked to share in the costs of the project repayment. This is also the case for the lower
basin states municipal water intake, navigation, and power plants. The proposal for storage fees
is clearly unfair and unreasonable.

As noted earlier, the waters of the Missouri River flowed long before the construction of the
mainstem dams. The Constitution of the State of North Dakota indicates flowing streams and

% The Magic City %

515 2nd Ave. SW » Minot, North Dakota 58701-3739 « (701) 857-4750 « Fax (701) 857-4751
mayor@web.ci.minot.nd.us



natural water courses shall forever remain the property of the state. The State of North Dakota
has indicated that previously existing river flows that continued through Lake Sakakawea should
not be considered stored water. Clearly, we would have had access to that water even if the
Garrison dam did not exist.

The State of North Dakota has also pointed out that Section 301(b) of the 1958 Water Supply
Act provided that recovery of capital costs may extend for a period of up to 50 years. The 50
year time period noted has passed, therefore the Corps should not have the ability to charge for
water storage cost to repay for the construction costs of the dam.

In conclusion, we believe that the Corps of Engineer’s proposal to charge water storage fees for
withdrawals from Lake Sakakawea is unfair, unreasonable, illegal, and that this proposal be

denied.

Respectfully,

Curt Zimbe
City of 2

DW¢

CC: arfison Surplus Study
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STATE OF NORTH DAKOTA

County of Burleigh

" - 221 NORTH 5TH STREET » P.0. BOX 5518 « BISMARCK, NORTH DAKOTA 58506-5518

US Army Corps of Engineers January 27, 2011
Omaha District
CENWO-OD-T
Attn: Lake Sakakawea Surplus Water Report and EA
1616 Capitol Ave,
Omaha, NE 68102-4901

This is to provide formal comments relative to the proposed US Army Corps of Engineers (COE) study of
possible excess water in Lake Sakakawea and a subsequent determination of charging water users
within the State for such water.

By Resolution of Jan. 19, 2011, the Burleigh County Commission of Burleigh County, Bismarck, ND has
adopted, by unanimous agreement, a position of opposition to such study and to specifically oppose any
attempt by the COE to limit the use of water from the Missouri River system, including Lake Sakakawea
and Lake Qahe, by users and for beneficial purposes within the State of North Dakota.

Our Commission further supporis the testimony provided ta you at the Jan. 6, 2011 public hearing on
this issue which was provided by our Governor, our Attorney General, and our State Engineer. Their
testimonies, individually and collectively, vigorously opposes this effort. Those testimonies were also
joined in message by nearly 30 other local leaders and landowners and water users who also vigorously
and adamantly oppose this proposed study, restriction of water use, and charges for water.

Our State has simply paid enough. We have had over 500,000 acres of land burdened with a permanent
flood for primary benefits accruing to downstream states. We have tolerated the COE operating the
reservoir system in an adverse manner to our interests in times of drought, again to the benefit of down
steam states. And now it appears we are asked to provide funding to maintain and operate such dams
while no such similar request is made of users downstream and away from the main stem reservoirs.

Please provide our concerns and position of this proposed Study with proper consideration.

=7 7=l

Briaf Bitner
Chairman, Burleigh County Commission

Sincerely

c.c. Governor's Office, State of ND
Attarney General Office, State of ND
ND State Engineer
Offices of Senator Hoeven, Conrad and Representative Berg
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STATE OF NORTH DAKOTA
DEPARTMENT OF AGRICULTURE
600 E BOULEVARD AVE, DEPT 602
BISMARCK, ND 58505-0020

DouG GOEHRING
COMMISSIONER

February 1, 2011

U.S. Army Corps of Engineers, Omaha District
CENWO-OD-T

ATTN: Lake Sakakawea Surplus Water Report and EA
1616 Capital Avenue

Omaha, NE 68102-4901

RE: Comments for the Lake Sakakawea Draft Surplus Water Report and Environmental Assessment
To whom it may concern:

[ appreciate the opportunity to submit written comments on the Lake Sakakawea Draft Surplus Water
Report and Environmental Assessment released by the U.S. Army Corps of Engineers on Dec 16, 2010.

As North Dakota Agriculture Commissioner, I object to the new restrictions and policies regarding
access to water in the Missouri River. It appears the Corps is attempting to block access to the free flow
of the Missouri River, which is the rightful property of the State of North Dakota and cannot be
considered stored water in Lake Sakakawea. Access to the water must be with no cost and without the
regulatory burden of a surplus water supply agreement.

When the reservoirs of the Missouri River were created in North Dakota, over 550,000 acres of farmland
were consumed. There is no reason for the Corps to be charging water users who directly withdraw
from reservoirs in the upper basin states a water storage fee and do not charge downstream states a
similar fee. These reservoirs benefit users of downstream states with no similar fee through flood
control, navigation, hydropower, and water supply.

Lake Oahe, Lake Sakakawea, and the Missouri River are influential to the growth and prosperity of the
State of North Dakota and should be accessible without cost. Access to the water that is rightfully
owned by the State is important to our communities, businesses, oil industry, and farmers and ranchers
who rely on the water for irrigation.

I strongly urge the Corps to revise any new policy that restricts North Dakota’s rightful access to
Missouri River water.

Sincerely, .
Doug Go:ehrmg /
Agriculture Commissioner
701-328-2231 GOEHRING@ND.GOV

800-242-7535 WWW.AGDEPARTMENT.COM
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ENVIRONMENTAL HEALTH SECTION

Gold Seal Center, 918 E. Divide Ave.
NORTH DAKOTA Bismarck, ND 58501-1947

DEPARTMENT of HEALTH 701.328.5200 (fax)
www.ndheaith.gov

December 27, 2010

U.S. Army Corps of Engineers
Attn: CENWO-OD-T (Larry Janis)
1616 Capitol Avenue

Omaha, NE 68102-4901

Re:  Draft Surplus Water Report and Environmental Assessment for
Lake Sakakawea, North Dakota

Dear Mr. Janis:

The North Dakota Department of Health has reviewed the above referenced report and
environmental assessment submitted to us under date of December 17, 2010. We have no
comments on the report or environmental assessment. If you have any questions, please feel free
to contact me.

Sincerely,
T f
L. David Gl hief
Environmental Health Section
LDGce
Environmental Health Division of Division of Division of Division of
Section Chief's Office Air Quality Municipal Facilities Waste Management Water Quality
701.328.5180 701.328.5188 701.328.5211 701.328.5166 701.328.5210

Printed on recycled paper.
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E 701-328-6300 FAX 701-328-6352

January 17, 2011

US Army Corps of Engineers Omaha District
Attn: CENWO-OD-T (Larry Janis)

Lake Sakakawea Surplus Water Report

1616 Capital Avenue

Omaha, NE 68102-4901

Dear Sir:
Re: Lake Sakakawea Surplus Water Report and EA Comments

The North Dakota Game & Fish Department (Department) has been notified that the US Army
Corps of Engineers (COE) has released the Draft Surplus Water Report which identifies a
quantity of surplus water storage for municipal and industrial uses in the area surrounding Lake
Sakakawea, North Dakota. The report proposes temporarily making up to 257,000 acre-feet of
storage per year available within the Garrison Dam/Lake Sakakawea Project for municipal and
industrial water supply. The identification of surplus water will allow the COE to enter into
temporary surplus water agreements to meet regional water needs for oil and gas until a
permanent reailocation study is completed. An Environmental Assessment (EA) identifies the
baseline environmental conditions and provides an analysis of potential impacts from the
proposed use of surplus water.

Recently, the Department has commented on numerous proposals for water intake around Lake
Sakakawea. In most instances, the Department has encouraged the COE to conduct a
comprehensive inventory of all existing water intakes and to evaluate all reasonable
alternatives prior to approving a site. The Department understands the need for industrial
water, however, it is our responsibility to oversee and minimize impacts to fish and wildlife
resources. This EA should set forth a management plan that reduces impacts to fish and
wildlife resources by limiting the number of intake facilities through careful evaluation of site
locations.

The North Dakota State Water Commission was required through House Biil No. 1322 to
investigate the availability of water supplies for the energy industry. The process developed a
map identifying areas where access to the Missouri River System is least likely to cause
cultural, historical and wildlife issues. Our Department participated in the development of the
map. This map is included in the EA (Figure 4 - Coordination Index). One of the
Department’s main concerns during that process was to assure water access does not occur on
our Wildlife Management Areas (WMA). The mission statement of the Department is “To
protect, conserve, and enhance fish and wildlife populations and their habitats for sustained
consumptive and non-consumptive use.” Water intakes, depots and/or roads placed on a WMA



destroys habitat, increases disturbance and results in habifat fragmentation, ultimately
impacting wildlife on a greater scale than the actual footprint of the facilities. Water intakes
and associated facilities located on a WMA are not consistent with the mission of the
Department or the goals and objectives of any WMA,; therefore, we do not support the
placement of these facilities on Department managed lands.

Other significant areas of concern in evaluating site locations for intakes are back bays within
the Missouri River system. These areas are the most productive areas in the lake providing
habitat for primary production, spawning and rearing of most fish species. The placement of
intakes in these areas increases the occurrence of enfrainment and/or impingement, especially
of young fish. The areas of concern are depicted on the SWC map within the EA.

Additionally, the Department does not support the development of water depots in high
recreational use areas (i.e. Deepwater Bay, White Earth Bay, Van Hook Arm, etc.). These
areas attract large volumes of boaters, hunters and other outdoor enthusiasts. The potential
volume of truck traffic associated with a water depot will surely cause traffic and safety
concerns.

Although the following intake conditions have been included in the EA, the Department wants
to reiterate the importance of incorporating them into the design of any permitted intake:

1. Intake velocities shall not exceed % foot/second.
2. Intake shall be screened and maintained with ¥4” or smaller mesh size openings.

3, Intakes located within Lake Sakalkawea should be located below 1790 msl when
attainable.

4. Only floating intakes shall be installed in the Yellowstone River and in that portion
of the Missouri River above river mile 1519 in Williams and McKenzie Counties to
minimize potential impacts to larval pallid sturgeon.

a. Intakes shall be located over water with a minimum depth of 20 feet.

b. If the 20 foot depth is not attainable, the intake shall be located over the
deepest water available.

c. If the water depth falls below 6 feet the intake shall be moved to deeper
water or maximum intake velocity limited to ¥ foot per second, with intake
placed over maximum practicable attainable depth.

5. Intakes located in Lake Sakakawea, below river mile 1519, and the Missouri River
below Garrison Dam shall be submerged.

a. The intake shall be placed at least 20 vertical feet below the existing water
level.

b. The intake shall be elevated 2 to 4 feet off the bottom.



c. Ifthe 20 foot depth is not attainable, then the intake velocity shall be limited

to ¥ foot per second, with intake placed at maximum practicable attainable
depth.

6. Any work that may take place within the waterway not occur from April 15 to June
1 to protect the fishery resource.

7. Any disruption or displacement of the lake bed or banks must be restored to pre-
project conditions.

8. Any unavoidable losses of native forest or riparian forest shall be replaced with
similar species on a 2:1 basis by incorporating a mitigation planting inio the
impacted forest to complement the existing woody vegetation.

9. Any disturbed area shall be reseeded to a native grass mixture.

Thank you for allowing the Department the opportunity to comment on the Draft Surplus
Water Report. 1 hope that you wiil be able to strongly consider our suggestions and remain
consistent with these and other recommendations that have been implemented for Lake
Sakakawea in the past few years.

SmcerelW

Paul Schadewald
Chief
Conservation & Communication Division

bik



Jack Dalrymple, Governor
Mark A. Zimmerman, Director

Rismarck, ND 58503-0649
Phone 701-328-5357

Fax 701-328-5363

E-mail parkrec@nd.gov
www.parkrec.nd.gov

Jamary 27, 2011

US Army Corp of Engineers Omaha District
Attn: CENWO-OD-T (Larry Janis)

Lake Sakakawea Surplus Water Report
1616 Capital Avenue

Omaha, NE 68102-4901

RE: Garrison Dam,/Lake Sakakawea Project, NP Draft Surplus Water Report

Dear Sir:

The North Dakota Parks and Recreation Department (the Department) has attended several meetings related to Lake
Sakakawea Surplus Water Report and has reviewed the Surplus Water Report. Our agency scope of authority and
expertise covers recreation and biological resources.

The DPepartment mission’s is to provide and enhance outdoor recreation opportunities through diverse parks and
programs that conserve the State’s natural diversity. Water intake and associate infrastructures will negatively
impact the visitors overall outdoor experience, therefore we will not support the placement of new intake facilities
on or adjacent to Department lands we own or manage or in areas of ecological significance.

We also have concerns regarding impacts that potential water intake developments on existing Land and Water
Conservation Fund (LWCF) sites on Lake Sakakawea. Of particular concern are projects within Lake Sakakawea,
Fort Stevenson and Lewis Clark State Parks. Without knowing exact location of proposed intake structures and
associated infrastructure one can’t determine that there will be no impacts or are “non applicable” as the report
stated. These areas receive assistance from the federal Land and Water Conservation Fund and are under protection
of section 6{f) of the LWCF Act. Any property taken from within the 6f boundary of these sites must be replaced
with property of equal market value. Should any public or private utilities need to be added or relocated on the
LWCEF recreational lands, the NDPRD must be consulted prior to any action taken. Please contact Jessica Riepl
{701-328-5364 or jriepl@nd.gov) if additional LWCF information is needed.

As stated in your report, water levels are key factor in recreational use on the lake. In the past, low water levels
caused by vyears of drought and system operations for Lake Sakakawea have created significant problems and
economic losses at the State Parks and recreation areas on the reservoir along with regional businesses linked to
lake recreation activities.  Page 2-15 discusses annual visitation mumbers for recreation facilities around Lake
Sakakawea using 2006 figures. Lake Sakakawea was still affected by drought driven water Ievels in 2006, 1t would
be helpful to include 2009 or 2010 visitation numbers so correlation can be made between high and low water and
the corresponding effects on recreation area visitation and economic activity. For an example, ND Parks and
Recreation visitation numbers on the reservoir show a 12% increase between 2006 (low water}and 2009 (normal
water). The decrease in recreation based economic impact during drought years should be an indication to the
Corps of the need to include drought considerations in your surplus water allocation study.

The Department has concerns to the number of intake faciliies and more importantly the location of these intake
facilities, Water intakes and associate infrastructure numbers should be limited and a systematic evaluation of each
site needs to be completed to reduce impacts to fish, wildlife and significant ecological community resources. As
previously stated, the Department will not support the placement of structure or infrastructure on State Parks and
Recreation fands we own or manage. '

=+ 8 B B & 2 + 8 B v o »
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January 28, 2011
Page 2

As stated in the report, The Department will have the opportunity to review all applications. The North Dakota
Natoral Heritage biological conservation database will be reviewed to determine if any current or historical plant or
animal species of concern or other significant ecological communities are known to occur within an approximate
one-mile radius of the project area. Of particular concern is the potential for negative impacts to the piping plover
(Charadrius melodus). Proposed plans of new water intake and water depot development sites along Lake
Sakakawea pose a serious threat to this federally listed threatened species.

The Department reconumends that the project be accomplished with minimal impacts and that all efforts be made to
ensure that critical habitats not be disturbed in the project area to help secure rare species conservation in North
Dakota. Regarding any reclamation efforts, we recommend that any impacted areas be revegetated with species
native to the project area.

We appreciate your commitment to rare plant, animal and ecological community conservation, management and
inter-agency cooperation to date. For additional information please contact Kathy Duttenhefner (701-328-5370 or
keduttenhefner@nd.gov) of our staff. Thank you for the opportunity to comment on this proposed project.

erely,

(pon
Jgsse Hanson; Manager
anning and Natural Resources Division

R.USNDNHI*2011-030 KD/1/26/2011/DL2.1.11
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Army Corp of Engineers Omaha District
Attn: CENWO-OD-T {Larry Janis)
Lake Sakakawea Surplus Water Report

1616 Capital Ave.
Omaha, NE 68102-4901
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December 23, 2010

Mr. Larry Janis

US Army Corps of Engineers
ATTN: CENWO-OD-T (Larry Janis)
1616 Capitol Avenue

Omaha, Nebraska 68102-4901

ND SHPO Ref: 10-2117 COE Draft Surplus Water Report and Draft
Environmental Assessment Lake Sakakawea/Garrison Reservoir, North

Dakota
Dear Larry:

We have received and reviewed NDSHPO Ref: 102117 COE electronic
documents: “Draft Surplus Water Report and Draft Environmental Assessment
Lake Sakakawea/Garrison Reservoir, North Dakota.”

As indicated in the forwarded-electronic docuimerits, Sections 6.16 (pp. 9899)
and Section 8. (p.'122), we await further consultation and formal agency
correspondence regarding the COE determination of effects for the individual
proposed projects and for the proposed project cumulative effect determination.

Thank you for the opportunity to review this project and we look forward to
further consultation on it. Please include the ND SHPO reference number
listed above in any further correspondence for this specific project. If you have
any questions, please contact either Paul Picha at (701) 3283574 or
ppicha@nd.gov or Susan Quinnell at (701) 3283576 or squinnell@nd.gov

Sincerely,

erlan E. Paaverud, Jr. - - B .
State Historic Preservation Officer (North Dakota)

and
Director, State Historical Society of North Dakota

North Dakota Hertitage Center $ 612 East Boulevard Avenue, Bismarck, ND 58505-0830 $ Phone 701-328-2666 s Fax: 701-328-3710
Emall: histsoc@nd.gov 5 Web site: http://history.nd.govs TTY: 1-800-366-6888
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February 1, 2011

Colonel Robert Ruch

United States Army Corps of Engineers
Omaha District

1616 Capitol Avenue

Omaha, Nebraska 68102-4901

Dear Colonel Ruch:

This letter presents my position, as the State Engineer of North Dakota and
Secretary of the North Dakota State Water Commission, in response to the
December 2010 Surplus Water Report and the appended draft Environmental
Assessment for Garrison Dam/Lake Sakakawea.

This letter and attached comments do not imply an endorsement of the December
2010 Surplus Water Report. I consider the entire surplus storage initiative to be an
illegal taking of state water rights by an agency of the federal government, and a
violation of the Tenth Amendment of the Constitution of the United States.

The actions the United States Army Corps of Engineers (Corps) have taken in the
last several months to deny access and charge for access to Missouri River water
flowing through Lake Sakakawea are wrong. The upper Missouri River Basin states
and tribes have sacrificed greatly in loss of land and resources and suffered personal
hardship for the Missouri River Basin. Most of the promised benefits for the upper
basin states and tribes have never been realized Now, to add to the injustice, the
Corps presumes to require payment for access to natural flows simply because
those flows lie within the boundaries of the reservoirs. The natural flows of the
Missouri River belong to the states for the beneficial use of their citizens, and as long
as natural flows are sufficient, the reservoirs provide no service to water users and
in fact, impede their access to the states’ waters.

I am opposed to the Corps requiring payment from water users to withdraw water
from the Missouri River within the boundaries of the lands taken for the mainstem
reservoirs. The Surplus Water Report maintains that the intent is to charge for
“surplus storage” in the reservoirs by requiring water storage contracts as a
condition for an easement to construct intake works on Corps property. In so doing,
the Corps is obstructing access to and use of Missouri River natural flows, which are
the waters owned by the people of North Dakota. As the chief officer of the state
agency responsible for the appropriation of North Dakota’s waters, | do not believe

JACK DALRYMPLE, GOVERNOR TODD SANDOQ, PE.
CHAIRMAN SECRETARY AND STATE ENGINEER



Colonel Robert Ruch
February 1,2011
Page 2 of 6

the Corps has the legal or Constitutional ability to encumber our appropriations for
beneficial uses in this manner.

The Corps, through the Surplus Water Report process, is clearly challenging the
State of North Dakota and the upper basin states’ rights to access their natural flows.
The choice being presented to the regions most impacted by the construction of the
reservoirs is either: 1) no water access, or 2) incurring additional costs for water
access even when the original benefits of water supply for the State have never been
fully realized. Any reference in the report that the State of North Dakota’s preferred
alternative for water supply is use of “surplus water” is incorrect. The State’s
preferred option, and we maintain the State’s legitimate right, is water supply from
the natural flows of the Missouri River, accessed through a Corps land easement.

The Corps first halted access to Missouri River water in North Dakota in May 2010,
when it refused to issue an easement to South Central Water District for a drinking
water intake. After the Bureau of Reclamation provided an exhaustive briefing of
the Garrison Diversion legislative history, which amended the Flood Control Act of
1944, the Corps finally acknowledged the South Central project would not require a
water storage contract and an easement was issued. This was the first attempt by
the Corps to misapply the need for storage contracts in North Dakota and delay
projects that benefit the State.

The Corps has refused to process any further easement applications and issued the
Surplus Water Report based on Real Estate Policy Guidance Letter Number 26. That
policy states, “...no easement that supports any type of water supply agreement will
be executed prior to the water supply agreement being executed by all parties...”
The Corps’ current assumption is that all requests for easements to Lake Sakakawea
need to use stored water. This is entirely wrong. The natural flows are nowhere
near being fully appropriated. Due to the availability of natural flows, which North
Dakota and the tribes within North Dakota have a pre-existing right to, water
storage agreements are not needed. The Corps of Engineers must recognize that
any easement requests currently before them do not require the Corps to operate
the system to provide the water. Thus, the current real estate policy does not apply
and will never apply when the water used is within the natural flows. For these
reasons the requested easements should be processed immediately.

The Corps is ignoring both Federal and North Dakota state constitutional rights. The
Tenth Amendment of the United States Constitution states, “The powers not
delegated to the United States by the Constitution, nor prohibited by it to the states,
are reserved to the states respectively, or to the people.” Article XI, Section 3 of the
North Dakota Constitution states that, “[a]ll flowing streams and natural
watercourses shall forever remain the property of the state....” Furthermore, the
1944 Flood Control Act states, “it is hereby declared to be the policy of the Congress
to recognize the interests and rights of the States in determining the development of
the watersheds within their borders and likewise their interests and rights in water



Colonel Robert Ruch
February 1,2011
Page 3 of 6

utilization and control, as herein authorized to preserve and protect to the fullest
possible extent established and potential uses, for all purposes, of the waters of the
Nation’s rivers[.]” Prior to construction of the Garrison Dam, the Missouri River in
North Dakota was a free flowing river with natural flows. Accordingly, waters of the
Missouri River belong to the public and are subject to appropriation by the North
Dakota State Engineer for beneficial use.

Quoting from House Document 325, dated February 4, 1960, which was supporting
documentation in the 1965 amendments to the 1944 Flood Control Act:

A large source of additional water is a recognized need everywhere east

of the Missouri River in the Dakotas. The Missouri is the only available

source of such a supply. On the main stem near Williston N.Dak, at the

head of Garrison Reservoir, historic annual riverflows have, since 1898,

varied between 25,800,000 and 9,150,000 acre-feet with an average of

17,600,000 acre-feet.
This is a federal recognition that the natural flows in the Missouri River constitutes
a large volume of water, some of which can be put to beneficial use by the people of
North Dakota.

North Dakota has always maintained its right to use Missouri River water within its
boundaries. This was acknowledged in the development of the Garrison Diversion
Unit Reformulation Act of 1986, which also amended the 1944 Flood Control Act.
Congress declared that one of the purposes of this act is to “preserve any existing
rights of the State of North Dakota to use water from the Missouri River.” Congress
also stated, “[n]othing in this Act shall be deemed to diminish the quantity of water
from the Missouri River which the State of North Dakota may beneficially use....”
The legislative history has been to protect beneficial use in the Upper Basin states; it
has not been to deny, restrict, and obstruct access.

The Corps’ tacit acknowledgement of the legitimacy of states’ rights to natural flows
was confirmed by the attached letters of Acting Assistant Secretary of the Army
Robert Dawson to Senator Quentin Burdick (2 Aug 1985) and South Dakota
Congressman Tom Daschle (2 Aug 1985) in reference to a previous attempt by the
Corps to charge for withdrawals from Lake Sakakawea and Lake Oahe.

From Dawson to Burdick:
As you explained during our meetings on this subject, it is not clear that
withdrawals do benefit from the storage pool of Lake Sakakawea.

Because of this uncertainty, the Corps of Engineers has embarked on a
study to determine yield thresholds for each of the main stem Missouri
River reservoirs at which reliable water supplies would require storage.

Unfortunately, since the study described above involves complex issues
and requires extensive coordination with State and local officials, we do
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not expect it to be completed prior to the middle of 1987. Because some
needs must be met much sooner than that date, we are actively seeking
an interim solution within exiting authorities that will allow
withdrawals to begin immediately at no cost.

The Dawson letter tacitly acknowledges the states’ rights to allocate natural flows,
and further acknowledges legitimate doubts about the needs of storage for many
uses. In exempting new uses from storage fees until the benefits of storage are
defined, the letter also acknowledges the necessity for establishing storage benefits
before storage charges can be levied. However, the study promised to Senator
Burdick and Congressman Daschle never materialized, nor am [ aware of
subsequent communication on the matter with the states. Having never resolved
the question, the Corps is now attempting to sidestep the issue and take control of
the water by limiting land access. The Corps should honor its commitment to
complete the natural flow study and allow withdrawals without payment to resume
immediately.

The philosophy and policy behind the Surplus Water Report is wrong. However, I
do not want my protest of this report to delay current easement applications from
being processed. Of the many concerns [ have with the report there are a few that
stand out and are described below.

[ have strong concerns that the Surplus Water Report does not clearly address
irrigation. The report recognizes that irrigation has accounted for nearly half of the
water usage in the Lake Sakakawea area over the last two decades. The report
states that 110 of the 142 water intake easements at Lake Sakakawea will expire
over the next 10 years and they may require surplus water agreements prior to
renewal. It is misleading to say they “may require” agreements when the report also
states that no temporary surplus water agreements can be made for crop irrigation.
Charging surplus storage fees for irrigation will most certainly “diminish the
quantity of water from the Missouri River which the people of the state may
beneficially use,” and impair the “existing rights of the State of North Dakota to use
water from the Missouri River.” The impairment will be even more severe if the
storage fees are based on allocated use rather than the usually smaller, actual use.

The construction repayment costs presented in the Surplus Water Report are also
of concern. With the Corps Real Estate Policy only enforcing water service contracts
for those entities crossing reservoir lands, it is only forcing those nearest and most
directly affected by the construction of the dams to repay the costs. Those receiving
benefits downstream, including flood control and navigation, are incurring no costs
under this policy. Those in the upper basin, who were forced to accept a permanent
flood and have not received the full benefits of water supply originally planned, are
charged for storage from which they receive no benefit and for works that only
impede access to their water. In addition, the Corps is attempting to recover costs
for power intake works, levees and floodwalls, and multiple reservoirs. These costs
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are not attributable to the water storage contracts the Corps is now requiring in
North Dakota.

The Corps reports that they paid $59 million in relocation land and damage costs
when the dam was constructed. They are now stating those closest to the reservoir,
some whose family homes and farms were condemned, need to repay close to $1
billion to the federal government for these relocations and land costs just to access
natural flows to which they are entitled under state appropriation. Further, there
was no provision in the 1944 Flood Control Act requiring the indexing of costs of
storage contracts from 1949 dollars to 2011 dollars. In doing so, the Corps has
escalated the cost by 1500 percent.

In conclusion, the State of North Dakota has the right to allocate and manage both
the natural flows of the Missouri River and the originally authorized water
diversions from Lake Sakakawea for the people of North Dakota. The State has
these rights without storage contracts. The Corps is wrong in its current position.
The Corps continues to cause harm to the state’s citizens by denying their timely
access to the waters of North Dakota and holding water users hostage to surplus
storage fees.

Thank you for the opportunity to provide my comments on your draft report. I hope
the Corps will reaffirm the states’ rights to natural flow and that the Corps’ de facto
usurpation of water appropriation authority belonging to the states by using real
estate easements to prohibit access to natural flows will be reconsidered without
requiring litigation.

Sincerely,

[7anrerVaY )
Todd Sando, PE

State Engineer
Secretary of the State Water Commission

Enclosures

CC:  Governor Jack Dalrymple
Senator Kent Conrad
Senator John Hoeven
Congressman Rick Berg
Attorney General Wayne Stenehjem
North Dakota Water Users Association
Garland Erbele, Chief Engineer, South Dakota Department of Environment &
Natural Resources
Mary Sexton, Director, Montana Department of Natural Resources
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David W. Barfield, Chief Engineer, Kansas Department of Agriculture,
Division of Water Resources

Brian Dunnigan, Director of Natural Resources, Nebraska Department of
Natural Resources

David Pope, Executive Director, Missouri River Association of States and
Tribes (MoRAST)

TS:KC:mmb,/1392



COMMENTS ON THE DECEMBER 2010 CORPS OF ENGINEERS GARRISON DAM/LAKE
SAKAKAWEA DRAFT SURPLUS WATER REPORT AND ENVIRONMENTAL ASSESMENT

Specific comments are outlined below for the draft Surplus Water Report and

Environmental Assessment from the Corps of Engineers. These specific comments

are offered with the caveat:
These comments are offered in an effort to make the subject
report and environmental assessment grammatically and
technically correct. These comments do not imply an
endorsement of the report by the State Engineer and the North
Dakota State Water Commission. The State Engineer and the
North Dakota State Water Commission consider the entire
surplus storage initiative to be an illegal taking of state water
rights by an agency of federal government in violation of the
Tenth Amendment of the Constitution of the United States.

Letter Report:
Pg 1-1: “Prior to the end of the 10-year study period, it is anticipated that
reallocation studies of the six Federal reservoir projects within the Missouri River
basin (including the Garrison Dam/Lake Sakakawea Project) will be completed,
which will determine if changes to the permanent allocation of storage among the
authorized project purposes and modifications to existing Federal water resource
infrastructure may be warranted.”

Comment: If, for some reason, the reallocation study is not completed within 10
years, will the 100,000 surplus storage reallocation per year continue? Surplus
Storage Contracts are not needed because the natural flow of the Missouri River has
an adequate amount of water to satisfy any need for water.

Pg 1-2: “[The] Secretary of War is authorized to make surplus water agreements with
States, municipalities, private concerns, or individuals, at such prices and on such
terms as he may deem reasonable, for domestic and industrial uses for surplus
water that may be available at any reservoir under the control of the War
Department: Provided, That no surplus water agreements for such water shall
adversely affect then existing lawful uses of such water. All moneys received from
such surplus water agreements shall be deposited in the Treasury of the United
States as miscellaneous receipts.” (italics added)

Comment: The quote from section 6 of the 1944 Flood Control is incorrect. The
actual quote from the 1944 Flood Control Act as codified as 58 Stat. 887 is:

“[The] Secretary of War is authorized to make contracts with States, municipalities,
private concerns, or individuals, at such prices on such terms as he may deem
reasonable, for domestic and industrial uses for surplus water that may be available
at any reservoir under the control of the War department; Provided, That no
contracts for such water shall adversely affect then existing lawful uses of such
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water. All monies received from such contracts shall be deposited in the Treasury of
the United States as miscellaneous receipts.” (italics added)

Note that the quote in the Surplus Water report replaces “contract” with “surplus
water agreements.”

Pg 1-3 Fifth sentence: “Use of the Section 6 authority is allowed only where non-
Federal sponsors do not want to buy storage because the need of the water is short
term or the use is temporary pending the development of the authorized use.”
(italics added)

Comment: The quote generated from the Corps own Planning Guidance Handbook
has been misquoted. There are several misquotes in this section, but in particular
The Planning Guidance Handbook (ER 1105-2-100) has this sentence as: “Use of
section 6 authority should be encouraged where non-Federal sponsors do not want
to buy storage because the need of the water is short term or the use is temporary
pending the development of the authorized use. “ (italics added)

Pg 2-4: “As shown in Figure 2-2 about 55,000 surface acres of Lake Sakakawea and
about 600 miles of its shoreline are included within the boundaries of the Fort
Berthold Reservation.”

Comment: In this statement the 55,000 surface acres of Lake Sakakawea within the
boundaries of the Fort Berthold Reservation is an incorrect number. Based on the
GIS data used by the North Dakota State Engineers Office, the number of acres
should be 155,000.

Pg 2-13: “In regard to water supply provided by the Bureau of Reclamation from the
Garrison Dam/Lake Sakakawea Project, the Dakota Water Resources Act of 2000
(P.L. 89-108) shifted the supply emphasis from irrigation to municipal, rural, and
industrial (MR&I) water supply. The Red River Valley Water Supply Project would
divert water from Lake Sakakawea via GDU facilities and a pipeline to the Sheyenne
River.”

Comment: This statement should go on to explain that the Dakota Water Resources
Act of 2000 (DWRA 2000) stipulates that the Southwest Pipeline Project (SWPP),
Northwest Area Water Supply (NAWS), Red River Valley Water Supply (RRVWS),
and other municipal industrial, and rural water systems in North Dakota, and the
cost of features constructed on the Missouri River by the Secretary of the Army
before the date of enactment of the DWRA of 2000 shall be nonreimbursable.

Pg 2-16 (2.6): “Water permits for competing applications from the same source,

where the source is insufficient to supply all applicants, are granted in the following
priority order (if they have the same application date:)”

February 1, 2011 Comments - Page 2 of 13



Comment: The phrase “if they have the same application date” needs to be changed
to “if they are received by the State Engineer within 90 days of each other.”

Pg 2-16: “Surplus water agreements are negotiated agreements between the Army
Corps of Engineers and a non-Federal entity for the authorized use of surplus water
in a Corps project or facility.”

Comment: The Corps seems to have neglected to include any negotiations that were
made in the appendices, or make reference to them in 3.7.

Pg 2-16: “Execution of a Surplus Water Agreement may be required from any entity
requesting water from the Garrison Dam/Lake Sakakawea Project.”

Comment: Lake Sakakawea is operated as part of the Missouri River System.
Technically speaking withdrawals at Gavin’s Point Dam or anywhere in the
watershed could affect the storage in Lake Sakakawea. This statement needs to
reference that a real estate easement is the mechanism that enables the Corps to
initiate surplus storage agreements.

Pg 2-16 (2.7): “Surplus water agreements, easements, and any necessary permits
will be required for any non-Federal entity requesting surplus water from the
Garrison Dam/Lake Sakakawea Project.”

And

Pg 2-17 (2.7.4): “As of November 2010, the Corps has only one water supply
agreement for Lake Sakakawea.” (Basin Electric)

Comment: Based on data recently provided by the Corps there are 36 irrigation
agreements (easements) between private parties and the Corps to divert water from
Lake Sakakawea. The data provided by the Corps also indicates the duration/term
of the agreements are 25 year, 50 year, and perpetual. Before or after these
agreements expire, will surplus storage fees be levied by the Corps? Will perpetual
agreements be subject to surplus storage fees in the future? Is there language in the
25-year, 50-year, and perpetual agreements that will permit the Corps to levy
annual surplus storage fees?

Pg 2-19: Table 2-4 has two asterisks more than needed under the heading of
“Environmental Assessment”. The asterisk at the totals for International Western’s
three sites and the asterisk at the total for Lake Sakakawea and Associates are not
needed and should be removed. Furthermore, the Southwest Pipeline Project is
funded under MR&I funding through the Bureau and should not be considered as
requiring a surplus water agreement.

Pg 3-1: Paragraph 3 “Because of uncertainty in the rate of oil and gas development,
and resulting water demand over the 10-year planning period, temporary use of
257,000 acre-feet storage (equivalent to a yield of 100,000 acre feet/year of surplus
water is being evaluated.”
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Comment: It needs to be clearly stated that the allocation of 100,000 acre-feet can
be drawn on an annual basis and is not the total amount that will be allocated over
the 10-year study period.

Pg 3-2 (3.2.1, Paragraph 2): “The boom in oil and gas exploration in western North
Dakota is in large part due to the recent advancement of hydraulic fracturing (also
know as hydro-fracing, or fracing) technology which allows for cost-effective
extraction of oil and gas from hydrocarbon -rich oil slate.”

Comment: In the discussion of hydraulic fracturing in this section, the host rock type
is called slate, in 3 instances. Although the hydrocarbons have been thermally
altered, the parent formation is still considered shale rather than the
metamorphosed equivalent, slate.

Pg 3-4, Fig 3-1: The “Y” axis is titled “Millions of Barrels of Oil.” This needs to be
clarified. The axis label should be “Millions of Barrels of Oil per month” or “Monthly
Oil Production.”

Pg 3-4: “In addition to water used for fracing, drilling, and casing of wells, there is
additional water required for maintenance of existing wells. Maintenance of
existing wells my include another water-intensive activity known as “de-brining.”

Comment: This paragraph discusses water occasionally required for maintaining
operating oil wells, primarily for “de-brining” in some oils wells. Most of the water
use permits granted for brine dilution water have been for oil wells completed in
either the Ratcliffe interval, which is near the Charles salt, or the Interlake
Formation, which underlies the Prairie salt, the proximity of the bedded salt
deposits make the water entrained with produced oil particularly salty. The Bakken
and Three Forks oil wells produce little water and do not require brine dilution to
keep precipitate from forming on production tubing and equipment. Therefore, a
large increase in the number of Bakken or Three Forks wells is not expected to
increase the number of oil wells requiring supplemental water in the oil production
process.

Pg 3-7: “Table 3-3 shows estimates of 1,500 and 1,800 new wells per year over the
next twenty years. This estimated (sic) was obtained from the North Dakota State
Water Commission.”

Comment: Estimated should be changed to estimate. Furthermore, the estimate of
1,500 and 1,800 new wells per year is originally from the NDIC Oil & Gas Division
and is not an independent estimate by the North Dakota State Water Commission.

Pg 3-9 through 3-13: Section 3.2.2. states, “The Corps has issued 142 water intake

easements around Lake Sakakawea, only one of which has a water supply
agreement (Basin Electric Power Cooperative). Of these 142 water intake
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easements, approximately 77% (110), will expire during the 10 year study period.
According to the Corps policy, holders of these easements may be required to
execute surplus water agreements with the Corps of Engineers as a precondition of
re-issuance of their current easements.” Paragraph 3, pg 3-12 states, “Therefore,
23,754 acre-feet is used as the estimate of future demand from current Lake
Sakakawea small water intake easement holders during the 10-year study period.”
This annual allocation of 23,754 acre-feet for “small water users” is included in the
total 10-year reallocation of 100,00 acre-feet annually.

Comment: According to Section 6 of the 1944 Flood Control Act, surplus water
agreements may be for domestic and municipal and industrial uses but not for crop
irrigation. On Pg 3-15 (Section 3.3.2 - Planning Constraints), it is stated, “ The
formulation and evaluation of alternative plans is constrained by the limitations
imposed by Congress and Corps policy for temporary reallocation of surplus water.
These constraints/limitations include: ... No temporary surplus water agreement
can be made for crop irrigation.”

3-9: “An analysis of all North Dakota state water permits for surface water
withdrawals within one mile of Lake Sakakawea shows that there are 115 permits
totaling 30,664 acre-feet of allocations for small water users.”

Comment: The buffer used for this analysis is misleading. The data should have
been analyzed with the criteria that will be used to determine the need for a surplus
storage permit. According to State Water Commission records there are 82 water
permits within Corps land between the North Dakota/Montana border and Garrison
Dam, and 76 water permits between the Williston Intake and Garrison Dam. What is
the criterion the Corps is going to use to determine if a surplus storage contract is
needed? If surplus storage contracts are only needed in the lake, where does the
lake end and river begin? However, Surplus Storage Contracts are not needed
because the natural flow of the Missouri River has an adequate amount of water to
satisfy any need for water.

Pg 3-9, 3-10: Table 3-4

Comment: Many of the water users listed in this table are through the Bureau of
Reclamation or other entities that would not require surplus storage contracts, even
under the misguided Corps policy. Furthermore, permit numbers 2179, 1901A and
3688 use the same intake.

If the Corps is using these permit holders for planning purposes only, to allocate
surplus storage, the estimates would fall short. The Corps has looked at the average
use over the past ten years and the maximum use of the same past ten years.
Nowhere were projections for the next ten years studied. Water use under several
of these permits is poised to increase greatly in this ten-year time frame and the
only allowance the Corps made was the “unidentified demand” that rounded the
overall number to 100,000 acre-feet. ~

February 1, 2011 Comments - Page 5 of 13



Regardless of any of this analysis, the natural flow of the Missouri River is adequate
to provide for any of the water needed for all these permits and more.

Pg 3-11: “The total of 130 state permits compares somewhat closely with the Corps’
count of 142 intake easements.”

Comment:
CORPS STATE WATER
CATEGORY EASEMENT PERMITS
Community waterlines (RURAL WATER) 8 2
Domestic water well 1
Domestic waterlines 69
Drainage 1
Industrial waterlines 2 15
Irrigation 35 39
Municipal waterlines 3
Municipal 2 8
Pipeline ROW 1
Snake Creek Pumping Plant (SCPP) 1 1
Terminated 8
Water pipeline 9
Waterline (POWER GENERATION) 2 1
FISH & WILDLIFE 6
MULTIPLE USE (LESS SCPP) 4
TOTAL 142 76

*It is assumed the Corps Easements are all easements from the North Dakota/Montana Border, and
Garrison Dam. The State Water Permits are from the Williston Intake to Garrison Dam.

The data shown does not compare “somewhat closely.”

Also included in the Corps 142 easements are eight easements that have been
terminated, and 11 easements that are for pipeline crossings easements and not
taking water. Based on the Corps’ logic, these easements would have to get water
storage contracts.

Pg 3-14 (3.3.1): The first sentence, second paragraph states “National water policy
states that the primary responsibility for water supply rests with states and local
entities, not the Federal government.”

Comment: North Dakota is responsible for managing the volume of “natural flow” in

the Missouri River. These are the waters of the state. Why is the Corps trying to
usurp this responsibility?
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Pg 3-14: First sentence, paragraph 4 states, “Planning objectives for this study were
developed to be consistent with Federal, State and local laws and policies...”

Comment: The Corps planning objectives for this study are not consistent with state
law. Prior to construction of Garrison Dam, the Missouri River in North Dakota was
a free (natural) flowing river. Based on Article XI, Section 3 of the North Dakota
Constitution, which was ratified by the U.S. Congress, “All flowing streams and
natural watercourses shall forever remain the property of the state for mining,
irrigating, and manufacturing purposes.” North Dakota Century Code Chapter 61-01
provides that waters of the Missouri River belong to the public and are subject to
appropriation for beneficial use. The right to use this water must be acquired
pursuant to North Dakota Century Code 61-04. Requiring water users in North
Dakota to pay “surplus storage fees” for waters of the state (natural flows) is not
consistent with state laws.

Pg 3-18 Paragraph 1: “Water users in North Dakota require a permit from the State
for groundwater withdrawals in excess of 12.5 acre-feet for any purpose other than
domestic or livestock use.”

Comment: This is incorrect. The paragraph should read “Water users in North
Dakota require a permit from the state for ground water withdrawals for industrial
use, withdrawals for irrigation of more than five acres, and for domestic or livestock
use in excess of 12.5 acre-feet.”

Pg 3-18: Paragraph 2 states that aquifers are “stressed beyond natural recharge
rates” and further it is stated that the ground water is “over-stressed.”

Comment: Western North Dakota ground water resources are limited but not
overstressed or stressed beyond natural recharge ranges. One might incorrectly
infer from the paragraph that northwest North Dakota aquifers have been over
appropriated. They WOULD be overstressed IF they were used to supply a
substantial amount of current oil fields needs. “Beyond natural recharge rates
overstressed” should be deleted and “to contribute meaningfully” should be
replaced with “meet.”

n o«

and

Pg 3-18: Groundwater withdrawals — Paragraphs 3 and 4.

Comment: These paragraphs need to be rewritten. Priority date is not when the
permit application is approved, but rather when the Office of the State Engineer
receives the permit application. Priority of use is only invoked when competing
applications (those filed within 90 days of each other) from the same source and
that source is insufficient to supply the competing applicants. Refer to Section 2.6 of
the Surplus Water Report North Dakota Water Permit Process (pg 2-15, 2-16) for an
accurate, concise description of the North Dakota water permit process.
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Pg 3-20: Paragraph 3 states, “Provision of surplus water from Lake Sakakawea is the
preferred alternative of the state of North Dakota (as stated in public documents.)”

Comment: Any reference in the report that the State of North Dakota’s preferred
alternative for water supply is use of “surplus water” is wrong. Water supply from
the natural flows of the Missouri River, accessed through a Corps land easement is
preferred.

Pg 3-22: Paragraph 2 states, “The cost of only the water required to develop a well
ranges from over $400,000 to over $4.5 million per well.”

Comment: Itis unclear where these numbers came from. The footnote on this page
states, “Estimate based on range of reported sales costs by ND water providers of
$0.50 - $1.05 per barrel, multiplied by 2.6 -13.2 acre-feet of water per well (as
estimated in Section 3.2.1).” Using this information the cost of water to develop a
well would be between $10,112 and $107,811.

Pg3-24, Table 3:5: This table states, “Groundwater permit reviews include extensive
pressure testing of neighboring wells and consideration of the potential availability
of alternative water sources. Permit applications are denied if the allocation from
the proposed well reduces head pressure at existing wells.”

Comment: Thatis incorrect. Replace with, “Groundwater permit reviews include
projections of the effect of the proposed water use on area water levels and water
users. Permit applications are not granted if development of the allocation will
unduly affect existing water users with efficiently completed wells.”

Pg 3-25, Paragraph 4: “The average annual usage limit is applied to all non-Missouri
River/Lake Sakakawea irrigation State permit holders in an effort to mitigate for
potential losses of water from the overall aquifer system.”

Response: This paragraph does not cite the main reason for the “average annual use
limit.” The average annual usage limit is applied to all non-Missouri/Lake
Sakakawea irrigation permit holders to protect from severe groundwater overdraft.
Irrigation allocations are generally based on an 18-inch per acre annual application.
The 18-inch annual application is expected to be used only during severe drought
periods. On average, over the long-term, and depending on climate zone, about half
this application (9 or 10 inches) is actually pumped. If a large number of irrigation
permit holders were to temporarily convert to industrial use from a more limited
water source, the water source could become over appropriated because the permit
holders would likely pump their full 18-inch annual allocations for industrial use.
The elimination of irrigation “return flows” as cited in this paragraph is also a
consideration in applying the average use amount that can be diverted for industrial
use.
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Pg 3-36 (3.6.2): Proposed Action - Use of Surplus Water - Paragraph 1 “The
Proposed Action would also allow for the execution of surplus water agreements
with holders of current easements for existing water intakes at Lake Sakakawea,
pursuant to current policy.”

Comment: As stated before, existing irrigation water users cannot enter into surplus
water agreements based on Section 6 of the 1944 Flood Control Act.

Pg 3-43 (3.7.2.1): This section is attempting to explain the derivation of the storage-
yield ratio.

Comment: This section needs to be rewritten. Itis confusing. Furthermore,
references need to be provided for the formulas that were used in the derivation of
the ratio. If there is no explicit guidance on the computation of this factor, the
methods used to derive it, should be negotiated. Although, this may not be needed
because the natural flow of the Missouri River has an adequate amount of water to
satisfy any need for water.

Pg 3-52 (3.7.3): Paragraph 3 - The cost of water sold is shown as “per gallon.” These
should be shown as “per barrel.”

Pg 3-53: Table 3-30

Comment: The category “From GD/LS existing intakes” considers the cost of the
Corps charges only. The cost of any needed infrastructure construction was not
included. Using only Corps costs may be applicable for one or two existing
industrial intake sites, but the majority of existing sites are not for industrial use.
Infrastructure needs to be included to make the comparison being made in the table
analogous.
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Environmental Assessment:

Pg 2: “|The] Secretary of War is authorized to make surplus water agreements with
States, municipalities, private concerns, or individuals, at such prices and on such
terms as he may deem reasonable, for domestic and industrial uses for surplus
water that may be available at any reservoir under the control of the War
Department: Provided, That no surplus water agreements for such water shall
adversely affect then existing lawful uses of such water. All moneys received from
such surplus water agreements shall be deposited in the Treasury of the United
States as miscellaneous receipts.” (italics added)

Comment: The quote from section 6 of the 1944 Flood Control is incorrect. The
actual quote from the 1944 Flood Control Act as codified as 58 Stat. 887 is:

“[The] Secretary of War is authorized to make contracts with States, municipalities,
private concerns, or individuals, at such prices on such terms as he may deem
reasonable, for domestic and industrial uses for surplus water that may be available
at any reservoir under the control of the War department; Provided, That no
contracts for such water shall adversely affect then existing lawful uses of such
water. All monies received from such contracts shall be deposited in the Treasury of
the United States as miscellaneous receipts.” (italics added)

Note that the quote in the Surplus Water report replaces “contract” with “surplus
water agreements.”

Pg 3: “Use of the Section 6 authority is allowed only where non-Federal sponsors do
not want to buy storage because the need of the water is short term or the use is
temporary pending the development of the authorized use.” (italics added)

Comment: The quote generated from the Corps own Planning Guidance Handbook
has been misquoted. There are several misquotes in this section, but in particular
The Planning Guidance Handbook (ER 1105-2-100) has this sentence as: “Use of
section 6 authority should be encouraged where non-Federal sponsors do not want
to buy storage because the need of the water is short term or the use is temporary
pending the development of the authorized use. “ (italics added)

Pg9, 2.1, paragraph 3: The first sentence is incomplete.

Pg 11, 2.1.2 paragraph 1: “According to Corps policy, holders of these easements
may be required to execute surplus water agreements with the Corps of Engineers
as a pre-condition of re-issuance of their current easements.”

Comment: Some of these intake easements are for irrigation and according to
Section 6 of the 1944 Flood Control Act, surplus water agreements may be for
domestic and M&I uses, but not for crop irrigation. How can the COE execute water
supply agreements for irrigation?
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Pg 12, 3.1 paragraph 1, sentence 1: “...whether providing surplus water from
Project the is....”

Comment: Move “the” in front of “Project”.

Pg 14: Contains an additional bullet that is not needed. The last bullet point under
the second paragraph of Section 3.2, Planning Constraints, should read: “Temporary
Surplus water reallocations are time limited and can be granted for a period of up to
5 years, with one 5-year renewal option (for a total period of 10 years)

Pg 17: The first sentence of the third paragraph under “Groundwater Withdrawals”
contains the phrase: “...and are already being stressed beyond natural recharge
rates.” Western North Dakota ground water is limited but not currently
overstressed. They WOULD be overstressed IF they were used to supply a
substantial amount of current oil field needs. “Beyond natural recharge rates” “and
overstressed” should be deleted an “to contribute meaningfully” should be replaced
with “meet.”

ot

Pg 17, 3.3.2.1: paragraph 4, sentence 1: Water rights are allocated according to the
date the water permit application is received at the Office of the State Engineer and
not the date the water permit is approved. In addition, sentence 3 is incorrect.
Water permits are only considered subordinate to higher priority uses when there
are competing applications from the same water source and the water source is
insufficient to provide water to all water permit applications. Competing
applications are those filed within 90 days of each other.

Pg 17,3.3.2.1 paragraph 5, sentence 1:The first sentence is incorrect. Only higher
priority of use is invoked under the conditions described above, not in all cases.

Pg 23: Includes two typographical errors, both of which are the reference citations
at the conclusion of paragraph two and the quotation immediately following
paragraph two. The citations are missing the correct number of parenthesis. Each
citation should read as: “(NDSWC, 2010a)".

Pg 23, 3.3.2.2: The fifth paragraph does not cite the main reason for the “average
annual useage limit.” The average annual usage limit is applied to all non-
Missouri/Lake Sakakawea irrigation state permit holders to protect from severe
groundwater overdraft. Irrigation allocations are generally based on an 18-inch per
acre annual application. The 18-inch annual application is expected to be used only
during severe drought periods. On average, over the long-term, and depending on
climate division, about half this application (9 or 10 inches) is actually pumped. Ifa
large number of irrigation permit holders were to temporarily convert to industrial
use from a more limited water source, the water source could become over
appropriated because the permit holders would likely pump their full 18-inch
annual allocations for industrial use. The elimination of irrigation “return flows” as

February 1, 2011 Comments - Page 11 of 13



cited in this paragraph is also a consideration in applying the average use amount
that can be diverted for industrial use.

Pg 26, 4.2 paragraph 1, number 2: “...new water supply easements and, and” -
remove the first and second “and.”

Pg 45: Condition 5 of the “Typical USACE Easement Conditions” describes the
minimum pool elevation that “will best serve the authorized functions of the Project.”

Comment: The elevation listed is 1854 ft msl, which is the maximum elevation of
the exclusive flood control zone. Would not the minimum elevation to best serve
the authorized functions of the Project be 1837.5 ft msl, the maximum elevation of
the Carryover and Multiple Use Zone?

Pg 45: Based on the preceding Letter Report, Condition 6 should be modified. The
three references to a “water supply agreement” should be modified to “water
storage agreement.”

Pg47: A word is missing from the fourth sentence of the first paragraph under
Section 5.1.2, “Indirect, Cumulative, and Growth-Induced Effects”. The fourth
sentence should read: “The indirect effect of these actions would include changes to
the water surface elevation in Lake Sakakawea and changes to the releases from
Garrison Dam.”

Pg 51: The second full paragraph has an incorrect reference to Table 4 in the first
sentence. The correct reference should be Table 5.

Pg 69, Section 6.4.1, Groundwater: The occurrence of groundwater in western
North Dakota is better described by replacing the three paragraphs in the section
by:

“Groundwater supplies approximately 60% of North Dakota’s drinking water and
97% of the rural population’s drinking water (USACE, 2007). Groundwater in
western North Dakota occurs in glacial deposits (drift) and in bedrock sediments.
The unconsolidated glacial sediments include sorted outwash deposits and
glaciofluvial valley-fills that are typically less than one mile wide . Though highly
transmissive, glacial aquifers are commonly too small to store sufficient quantities
of water to supply large industrial users.”

“Groundwater in bedrock aquifers in western North Dakota occur in fine-grained
and lenticular sediments deposited on an aggrading continental landmass of
Tertiary and late Cretaceous age, or in the underlying beach/delta deposits of the
Fox Hills-Hell Creek aquifer. The bedrock sediments overlying the Fox Hills
Formation are usually too clayey and lenticular to supply more than five or ten
gallons per minute to individual wells. The Fox Hills Formation, occurring between
about 1,000 and 2,000 feet below land surface in much of the central Williston basin,
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is the deepest fresh water aquifer in western North Dakota and can yield 100 or
more gallons per minute to wells, but recharge to the aquifer is very low. The Fox
Hills-Hell Creek aquifer is laterally continuous, extending southwest to higher
elevations, which gives the aquifer a pressure head above land surface in low-lying
parts of the Missouri and its tributary river valleys. The flowing pressure head is a
valuable asset to ranchers in that electrical power does not have to be provided in
remote pasture locations. The large number of Fox Hills’ wells and the low recharge
rate has resulted in a declining pressure head of one to two feet per year in the
central Williston basin. Eventually the wells will stop flowing as the pressure head
declines below land surface. So as to not increase the rate of pressure head decline,
water users in the central Williston basin that require a permit are now directed to
other sources.”

Page 129: There is an incorrect spelling of an individual’s name attending the

Agency Coordination Meeting in Bismarck. The name Dan Farren should be changed
to Dan Farrell.
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DEPARTMENT OF THE ARMY
OFFICE OF THE ASSISTANT SECRETARY

WASHINGTON, DC 20310-0103

2 AUG 1985

Honorable Quentin Burdick
United States Senate
Washington, D. C. 20510

Dear Senator Burdick: - .

This is in response to your June 28, 1885, letter
concerning proposed charges for water withdrawals from
Lake Sakakawea.

As we have discussed, it is especially important
in this time of national fiscal concern for the
Department of the .Army to conscientiously pursue
recovery o©of past water project investments ~from
project beneficiaries as required by law. However, as
you explained during our meetings on this subject, it
is not clear that withdrawals do bepefit <£from the
storage pool of Lake Sakakawea.

Because of this uncertainty, the Corps of
Engineers has embarked on a study to determine yield
thresholds for each of the main stem Missouri River
reservolrs at which reliable water supplies would
require storage. Iin addition, current and future
demands are being identified for comparison to the
yield threésholds. This information will enable us to
determine which withdrawals, if any, benefit from the
presence of the projects and will assist in iden~-
tifying the impacts of - withdrawals on other project
purposes. This, in turn, will assist us in deter-
mining if any of the water users should be charged =

fee. -

Unfortunately, since the study described above
involves complex issues and requires extensive céor-
dination with State and local officials, we do not
expect it to be completed prior to middle of 1587.
Because some needs must be met much sooner than that
date, we are actively seeking an interim solution
within existing authorities that will allow with-
drawals to begin immediately at no cost. We intend to
keep in close contact with you as we develop this
interim solution. We also plan to work very closely



with you in developing a long term policy for water
and storage sales from the main stem reservoirs after
the results of longer term study are received in 1987.

1 appreciate your continuing concern in this
matter and feel confident that we will find a solution
satisfactory to all parties.

Dawson
Acting Assistant Secretary of the Army
(Civil Works)
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ROBEAT T. STAFFORD. VERMONT, CHASEMAN
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LEE O, FULLER, MINDRITY STAFF DIRECTOR
* A COMMITTEE DN ENVIRONMENT AND PUBLIC WORKS

WASHINGTON, ©C 20510

June 28, 1985

Mr. Robert Dawson

Acting Assistant Secretary of the Army
© (Civil Works)

Room ZE570

The Pentagon

Washington, D.C. 20310

Dear Mr.. Dawson:

It is my understa